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SUMMARY 
 
 
The principle of the right to strike is Internationally recognised.  Although the right to strike is 
not set out explicitly in the International Labour Organizations (ILO) Conventions and 
Recommendations.  It has been discussed on several occasions in the International Labour 
Conference during the course of preparatory work on instruments dealing with related topics, 
but for various reasons this has never given rise to international standards (Conventions or 
Recommendations) directly governing the right to strike. 
 
The ILO has determined that the right to strike can be derived from the right to Freedom of 
Association.  
 
The ILO Committee does however recognises certain limitations on the right to strike such as 
not finding any objection to national legislation that would prohibit the right to strike of armed 
or police forces.  Both the Committee on Freedom of Association and the Committee of 
experts were also mindful, where public servants are concerned, that the recognition of the 
right to association of public servants in no way prejudges the question of the right of public 
servants to strike.  
 
The ILO also makes provision for the establishment of essential services as to ensure the 
continuation of services were the interruption of such would endanger the life, personal 
safety or health of the whole or part of the population.  
 
In this limitation it however holds that a “minimum safety service” may be imposed to ensure 
the safety of persons, the prevention of accidents and the safety of machinery and 
equipment 
 
In our Constitution, the supreme law of the Country, the right to strike is enshrined and 
protected in section 23 under the bill of rights.  
 
The Constitution however allows enabling legislation, under specific circumstances, to limit a 
right listed in section 23.  
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The Labour Relations Act (LRA) places a limitation on the right to strike, specifically providing 
that no person may take part in a strike if that person is engaged in an essential service.  
 
Because the right to strike is so important, a limitation of these kind needs to be justified and, 
to be justified it needs, among other things, to be limited. 
 
In section 72 of the LRA provision is made for a minimum service within a designated 
essential service. 
 
Therefore, the ambit of the designated essential service is shrunk to the minimum service 
and those employees who were denied the right to strike while the broader essential service 
designation was in place, but who fall outside the defined minimum service, regains the right 
to strike. 
 
The concept of minimum services has however became a matter of regular discussion and 
debate.  The concept of minimum services is not defined to the letter but it is regarded as the 
minimum service an industry or workplace would require as to ensure interruption of services 
would not endanger the life, personal safety or health of the whole or part of the population. 
 
Our legislatures have also been grappling with the concept of essential and minimum 
services.  They have developed a comprehensive set of amendments trying to address some 
of the concerns in the composition, powers and functions of the Essential Services 
Committee (ESC).  It is debatable if these proposed amendments would bring forth the 
necessary change to address these concerns or just become a further bureaucratic 
hindrance and due to the extreme complexity may even pose a limitation on the right to 
strike.   
 
There is also no differentiation made in the current labour legislation and the proposed 
amendments, between the public service and the private sector in application of the principle 
of essential and minimum services.  Implementation of these principles in the public services 
has shown to be extremely challenging.  
Part of the proposed amendments however makes provision for the specific inclusion of 
government in the composition of the ESC.  It is viewed by the drafters, that the introduction 
of government nominees to be an innovation to ensure that government is adequately 
represented on the essential services committee in its capacity as an employer, as a high 
proportion of essential service matters occur within the public service. 
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This may be viewed as contrary to International standards as the ILO makes clear provision 
for a differentiated interpretation of the right to freedom of association, the right to strike, 
essential services and minimum services for people performing functions in the name of the 
State (public servants).  
 
The concept of public servant varies considerably from one country to another. Germany 
within their governance structure makes provision for a differentiation between civil servants 
and public servants and the labour rights the two groups may have. In France the military, 
police and prison services does not have the right to strike. In India public service employees 
have very limited organising and collective bargaining rights. In Brazil the police and the 
military do not have the right to strike and there are no legal provisions concerning the right 
to strike for civil servants.  
 
This is in strong contrast with the South African model.  
 
The South African Constitution and National Legislation does not allow for a differentiation in 
the application of labour legislation in the public service and the private sector.  
 
The application of the principles of labour relations and more specifically that of the right to 
strike and the determination of essential services must differ in the public services from that 
of the private sector.    
 
The public service is unique in that when workers in strike action it is not a purely defined 
labour process between an employer and employees but the public at large becomes a third 
player within the process.  When public servants engage in industrial action they do not only 
deprive the community of certain rights, but indirectly deprive themselves from the same 
rights.  
 
There has been a resistant fear to implement the provisions of minimum services within the 
designated essential services within the public service, mainly because of the challenges in 
conceptualization of the practical implementation of the same.  The environment created by 
the LRA does not specifically provide for the unique circumstances of the public service.   
 
The right to strike is a fundamental right for workers and therefore public servants won’t 
forfeit such.  There is a recognition that the State needs to deliver services which will 
vii 
necessitate the application of the principle of essential services.  However the answer will be 
in how minimum services is determined within these essential services.  
 
An answer that may not necessarily be contained within the Labour Relations Act.  
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CHAPTER 1 
INTRODUCTION 
 
 
 
INTRODUCTION 
 
The Freedom of Association and Protection of the Right to Organise Convention, 1948 (No 
87), of the International Labour Organization (ILO) establishes the right of workers’ and 
employers’ organizations to “organize their administration and activities and to formulate their 
programmes”, and the aims of such organizations to be for the “furthering and defending the 
interests of workers or of employers”. 
 
It may therefore be surprising that the right to strike is not set out explicitly in the ILO 
Conventions and Recommendations.  It has been discussed on several occasions in the 
International Labour Conference during the course of preparatory work on instruments 
dealing with related topics, but for various reasons this has never given rise to international 
standards (Conventions or Recommendations) directly governing the right to strike. 
 
The ILO has determined that the right to strike can be derived from the right to Freedom of 
Association.  
 
The Supervisory bodies of the ILO being the Committee on Freedom of Association and the 
Committee of Experts have developed and provided a protective framework in which the right 
to strike may be exercised. It developed this framework to also consider the concept of 
Essential Services and Minimum Services. It developed a definition for these services and 
gave guidance as to how it should be applied.  
 
During the discussions leading to the adoption of Convention No 87 consensus was reached 
that the recognition of the right of association of public servants in no way presumed the 
question of the right of such officials to strike.  Various Countries have, however, adopted 
legislation governing the right to strike within the Public Service.  
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South Africa has developed comprehensive legislation allowing for public servants to go on 
strike.  It balances the provisions with the exclusion of certain categories of employees and 
others whose services have been declared essential.  For these employees it also allows for 
an expedited dispute-resolution process which compromises the fact that the right to strike 
has been limited.  It concludes by allowing also for the determination of a minimum service 
within these essential services.    
 
In the Public Service the process of determining a minimum service is, however, one of 
collective agreement between parties and this is where various challenges are experienced. 
This paper will do a comparison in considering the effectiveness of minimum services, if any, 
within the public service of various countries.  
 
In Chapter 2 of this paper the ILO framework is considered, in defining the principles of a 
right to strike, defining essential services and minimum services, as well as considering what 
International Standards would be acceptable in the application of these principles.  
 
Chapter 3 will broadly state the South African concept by indicating the legal framework for 
the application of these principles and what the current status is of minimum-service 
agreements within the Public Service.  
 
Chapter 4 will do a comparative analysis of countries in the European Union, specifically 
considering the models of Germany and Finland.  I shall also consider the model in Canada, 
Brazil and India, as to determine if the concept of minimum services exists within those 
countries and, if so, in what context is it applied, moreover whether it is applied in a 
successful manner, especially in the public service. 
 
In Chapter 5 will put forward certain recommendations considering the optimal functioning of 
the concept of essential services within the South African context.  Chapter 6 will conclude 
with some comments on the findings of the comparisons made.   
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CHAPTER 2 
THE ILO FRAMEWORK 
 
2 1 The principle of the right to strike .....................................................................................  3 
2 2 Exclusions from the right to strike ....................................................................................  5 
2 3 Application of the right to strike within the Public Service ................................................  5 
2 4 The concept of essential service and minimum service ...................................................  7 
2 4 1 Definition and application of essential services ...............................................................  8 
2 4 2 Definition and application of minimum services ...............................................................  11 
2 5 Alternative compensatory guarantees for workers involved in essential and minimum 
 services ............................................................................................................................  13 
2 6 General prohibition of strikes in case of “Acute National Emergency” .............................  13 
2 7 Conclusion ........................................................................................................................  14 
 
 
 
2 1  THE PRINCIPLE OF THE RIGHT TO STRIKE 
 
The Committee on Freedom of Association from its earliest days, in 1952, declared strike 
action to be a right.  They laid down the basic principle underlying this right, from which all 
others to some extent derive, and which recognizes the right to strike to be one of the 
principal means by which workers and their associations may legitimately promote and 
defend their economic and social interests.1 
 
The Committee on Freedom of Association has over the years, in line with this principle, 
recognized that strike action is a right and not simply a social act, and has also: 
 
 made it clear it is a right which workers and their organizations (trade unions, 
federations and confederations) are entitled to enjoy;2 
 
 reduced the number of categories of workers who may be deprived of this right, as 
well as the legal restrictions on its exercise, which should not be excessive ; 
 
 linked the exercise of the right to strike to the objective of promoting and defending 
the economic and social interests of workers (which criterion excludes strikes of a 
                                               
1  ILO, 1996d par 473-475. 
2  Nevertheless, the supervisory bodies have accepted that legislation may make the exercising of this right 
subject to the agreement of a certain percentage of the workers, regardless of their union membership. 
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purely political nature from the scope of international protection provided by the ILO, 
although the Committee makes no direct statement or indication regarding sympathy 
strikes other than that they cannot be banned outright;  
 
 stated that the legitimate exercise of the right to strike should not entail prejudicial 
penalties of any sort, which would imply acts of anti-union discrimination. 
 
These views expressed by the Committee on Freedom of Association coincide in substance 
with those of the Committee of Experts. 
 
The principles of the ILO’s supervisory bodies contain no definition of strike action which 
would permit definitive conclusions to be drawn regarding the legitimacy of the different ways 
in which the right to strike may be exercised.  
 
However, some types of strike action (including occupation of the workplace, go-slow or 
work-to rule strikes), which are not merely typical work stoppages, have been accepted by 
the Committee on Freedom of Association, provided that they are conducted in a peaceful 
manner.3  
 
The Committee of Experts has stated that: 
 
When the right to strike is guaranteed by national legislation, a question that 
frequently arises is whether the action undertaken by workers constitutes a strike 
under the law. Any work stoppage, however brief and limited, may generally be 
considered as a strike. This is more difficult to determine when there is no work 
stoppage as such but a slowdown in work (go-slow strike) or when work rules are 
applied to the letter (work-to-rule); these forms of strike action are often just as 
paralysing as a total stoppage. Noting that national law and practice vary widely in 
this respect, the Committee is of the opinion that restrictions as to the forms of 
strike action can only be justified if the action ceases to be peaceful. 
 
The Committee considers ... that restrictions on strike pickets and workplace 
occupations should be limited to cases where the action ceases to be peaceful.4 
 
  
                                               
3  ILO 1996d par 496. 
4  ILO 1994a par 173-174. 
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2 2  EXCLUSIONS FROM THE RIGHT TO STRIKE  
 
It should be noted, first and foremost, that Article 9 of Convention No 87 states that  
 
“the extent to which the guarantees provided for in this Convention shall apply to 
the armed forces and the police shall be determined by national laws or 
regulations”.5 
 
The Committee on Freedom of Association has refused to find an objection to legislations 
which deny the right to strike to workers in the armed forces or the police. 
 
Obviously, the Committee on Freedom of Association also accepts the prohibition of strikes 
in the event of an acute national emergency.6  The Committee of Experts has in turn also 
adopted this approach. 
 
2 3  APPLICATION OF THE RIGHT TO STRIKE WITHIN THE PUBLIC 
SERVICE 
 
Both the Committee on Freedom of Association and the Committee of Experts were mindful, 
where public servants are concerned, of the consensus reached during the preparatory 
discussions leading to the adoption of Convention No. 87, to the effect that  
 
“the recognition of the right of association of public servants in no way prejudges 
the question of the right of such officials to strike”.7 
 
Both supervisory bodies agree that when public servants are not granted the right to strike, 
they should enjoy sufficient guarantees to protect their interests, including appropriate, 
impartial and prompt conciliation and arbitration procedures to ensure that all parties may 
participate at all stages and in which arbitration decisions are binding on both parties and are 
fully and promptly applied.  
 
It must be noted that, while the provisions of Convention No 151 and of Recommendation No 
159 on labour relations in the public service adopted in 1978 cover the settlement of 
                                               
5  ILO 1996a par 528. 
6  ILO 1996d par 527. 
7  ILO 1947 p109. 
6 
disputes, among other things, no explicit mention is made of the right to strike for public 
servants.8 
 
Considering this it should be emphasized that on the question of the right to strike in the 
public service, the ILO’s supervisory bodies’ approach is based on the fact that the concept 
of public servant varies considerably from one country to another.  
 
It may be deduced from the statements of the Committee of Experts and of the Committee 
on Freedom of Association that the concept of public servants, where their possible 
exclusion from the right to strike is concerned, relates to public servants who exercise auth-
ority in the name of the State.9  
 
The implications of this approach are important in that the guidelines for determining those 
public servants who may be excluded no longer emanates from the application to them of the 
national law governing the public service, but from the nature of the functions that such 
public servants carry out.  
 
Thus, while the right to strike of officials in the employ of ministries and other comparable 
government bodies, as well as that of their assistants and of officials working in the 
administration of justice and of staff in the judiciary, may be subject to major restrictions or 
even prohibitions,10 the same does not apply, for instance, to persons employed by state 
enterprises.  
 
The Committee on Freedom of Association has stated that certain categories of public 
servant do not exercise authority in the name of the State, such as public servants in state-
owned commercial or industrial enterprises,11 in oil, banking and metropolitan transport 
undertakings or those employed in the education sector and, more generally, those who work 
in State companies and enterprises.12  
 
Finally, it should be noted that, among the categories of public servant who do not exercise 
authority in the name of the State, those who carry out an essential service in the strict sense 
of the term may be excluded from having recourse to strike action.  
                                               
8  In that year, following a lengthy debate, the Committee on the Public Service of the International Labour 
Conference concluded that “the proposed Convention did not deal in one way or the other with the 
question of the right to strike” (ILO, 1978, p. 25/9, par 62). 
9  ILO 1996d par 534. 
10  ILO 1996d par 537-538. 
11  ILO 1996d par 532. 
12  ILO 1984a, 233rd Report, par 668; ILO, 1983b, 226th Report, par 343; and ILO, 1996d, note to par 492. 
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The Committee of Experts shares the principles of the Committee on Freedom of Association 
regarding situations in which the right to strike is severely restricted or even prohibited.  In 
this connection, the Committee of Experts has observed that  
 
“a too broad definition of the concept of public servant is likely to result in a very 
wide restriction or even a prohibition of the right to strike for these workers”.13 
 
The Committee has pointed out that one of the main difficulties is due to the fact that the 
concept itself varies considerably from one legal system to another.  For example, the terms 
“civil servant” and “functionaries” are far from having the same coverage; furthermore, an 
identical term used in the same language does not always mean the same thing in different 
countries; lastly, some systems classify public servants in different categories, with different 
status, obligations and rights, while such distinctions do not exist in other systems or do not 
have the same consequences. 
 
The Committee has considered that, although it cannot overlook the special characteristics 
and legal and social traditions of each country, it must endeavour to establish fairly uniform 
criteria in order to examine the compatibility of legislation with the provisions of Convention 
No 87.  For this reason it has judged it to be futile to try to draw up an exhaustive and 
universally applicable list of categories of public servant who should enjoy the right to strike 
or be denied such a right, given that they exercise authority in the name of the State.  
 
The Committee is aware of the fact that, except for the groups falling clearly into one 
category or another, the matter will frequently be one of degree.  For this reason, in 
borderline cases, it has suggested one solution might be  
 
“not to impose a total prohibition of strikes, but rather to provide for the maintaining 
by a defined and limited category of staff of a negotiated minimum service when a 
total and prolonged stoppage might result in serious consequences for the public”14 
 
2 4  THE CONCEPT OF ESSENTIAL SERVICE AND MINIMUM SERVICE 
 
In some countries, the concept of essential services is used in legislation to refer to services 
in which strikes are not prohibited but where a minimum operational service may be required; 
in other countries, the idea of essential services is used to justify substantial restrictions, and 
                                               
13  ILO 1994a par 158. 
14  Ibid. 
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even prohibition of strike action.  When formulating their principles, the ILO supervisory 
bodies define the expression “essential services” in the latter sense.  
 
They also employ an intermediate concept, between essential services (where strikes may 
be prohibited) and non-essential services (where they may not be prohibited), which is that of 
services of “fundamental importance” (Committee on Freedom of Association terminology) or 
of “public utility” (Committee of Experts terminology), where the ILO supervisory bodies 
consider that strikes may not be banned but a system of minimum service may be imposed 
for the operation of the undertaking or institution in question.  
 
In this regard, the Committee of Experts has stated that, because of the diversity of terms 
used in national legislation and texts on the subject, some confusion has sometimes arisen 
between the concepts of minimum service and essential services; they had to be therefore 
defined very clearly. 
 
When the Committee of Experts uses the expression “essential services” it refers to essential 
services only in the strict sense of the term (ie those the interruption of which would 
endanger the life, personal safety or health of the whole or part of the population), in which 
restrictions or even a prohibition may be justified, accompanied, however, by compensatory 
guarantees.  Nevertheless, a “minimum service” would be appropriate in situations in which a 
substantial restriction or total prohibition of strike action would not appear to be justified and 
where, without calling into question the right to strike of the large majority of workers, one 
might consider ensuring that users’ basic needs are met and that facilities operate safely or 
without interruption. Specifically, the Committee considers this type of minimum service 
might be established in services of public utility.  Indeed, “nothing prevents authorities, if they 
consider that such a solution is more appropriate to national conditions, from establishing 
only a minimum service in sectors considered as ‘essential’ by the supervisory bodies 
according to the criteria set forth above, which justify wider restrictions to or even a 
prohibition of strikes”.  
 
2 4 1  DEFINITION AND APPLICATION OF ESSENTIAL SERVICES  
 
Over time, the supervisory bodies of the ILO have brought greater precision to the concept of 
essential services in the strict sense of the term (for which strike action may be prohibited).  
 
In 1983, the Committee of Experts defined such services as those:  
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“the interruption of which would endanger the life, personal safety or health of the 
whole or part of the population”.15 
 
This definition was adopted by the Committee on Freedom of Association shortly afterwards. 
 
Clearly, what is meant by “essential services” in the strict sense of the term “depends to a 
large extent on the particular circumstances prevailing in a country”; likewise, there can be 
no doubt that “a non-essential service may become essential if a strike lasts beyond a certain 
time or extends beyond a certain scope, thus endangering the life, personal safety or health 
of the whole or part of the population”.16 
 
The Committee on Freedom of Association has none the less given its opinion in a general 
manner on the essential or non-essential nature of a series of specific services. 
 
Thus, the Committee has considered to be essential services in the strict sense, where the 
right to strike may be subject to major restrictions or even prohibitions, to be: the hospital 
sector; electricity services; water-supply services; the telephone service; air-traffic control.17 
 
In contrast, the Committee has considered that, in general the following do not constitute 
essential services in the strict sense of the term, and therefore the prohibition to strike does 
not pertain18  
 
 Radio and Television 
 The Petroleum Sector 
 Ports (Loading and unloading) 
 Banking 
 Computer Services for the collection of excise duties and taxes 
 Department Stores 
 Pleasure parks 
 The Metal Sector 
 The Mining Sector 
 Transport Generally 
 Refrigeration Enterprises 
 Hotel Services 
                                               
15  ILO 1983b par 214. 
16  ILO 1996d par 541. 
17  ILO 1996d par 544. 
18  ILO 1996d par 545. 
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 Construction 
 Automobile Manufacturing 
 Aircraft repairs 
 Agricultural activities 
 The supply and distribution of foodstuffs 
 The Mint 
 The Government Printing Services 
 The State Alcohol, Salt and Tobacco monopolies 
 The Education Sector 
 Metropolitan transport 
 Postal Services. 
 
The Committee has not mentioned more services because its opinion is dependent on the 
nature of the specific situations and on the context which it has to examine and because 
complaints are rarely submitted regarding the prohibition of strikes in non-essential services. 
 
Attention should in all events be drawn to the fact that, in examining a complaint which did 
not involve an essential service, the Committee maintained that the possible long-term 
serious consequences for the national economy of a strike did not justify its prohibition.19 
 
Furthermore, pursuant to its examination of particular national legislations, the Committee on 
Freedom of Association has recommended that amendments should be introduced in order 
to prohibit only strikes in the essential services in the strict sense of the term, particularly 
when the authorities have held discretionary powers to extend the list of essential services.20 
 
The Committee of Experts, for its part, has stated the following: 
 
Numerous countries have provisions prohibiting or limiting strikes in essential 
services, a concept which varies from one national legislation to another. They may 
range from merely a relatively short limitative enumeration to a long list which is 
included in the law itself. Sometimes the law includes definitions, from the most 
restrictive to the most general kind, covering all activities which the government 
may consider appropriate to include or strikes which it deems detrimental to public 
order, the general interest or economic development. In extreme cases, the 
legislation provides that a mere statement to this effect by the authorities suffices to 
justify the essential nature of the service. The principle whereby the right to strike 
may be limited or even prohibited in essential services would lose all meaning if 
national legislation defined these services in too broad a manner. As an exception 
to the general principle of the right to strike, the essential services in which this 
                                               
19  ILO 1984b, 234th Report, par 190. 
20  ILO 1984a, 233rd Report, paras 668 and 669. 
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principle may be entirely or partly waived should be defined restrictively: the 
Committee therefore considers that essential services are only those the 
interruption of which would endanger the life, personal safety or health of the whole 
or part of the population. 
 
Furthermore, it is of the opinion that it would not be desirable — or even possible 
— to attempt to draw up a complete and fixed list of services which can be 
considered as essential. 
 
While recalling the fundamental importance which it attaches to the universal 
nature of standards, the Committee considers that account must be taken of the 
special circumstances existing in the various member States, since the interruption 
of certain services which in some countries might at worst cause economic 
hardship could prove disastrous in other countries and rapidly lead to conditions 
which might endanger the life, personal safety and health of the population. A 
strike in the port or maritime transport services, for example, might more rapidly 
cause serious disruptions for an island which is heavily dependent on such 
services to provide basic supplies to its population than it would for a country on a 
continent. Furthermore, a non-essential service in the strict sense of the term may 
become essential if the strike affecting it exceeds a certain duration or extent so 
that the life, personal safety or health of the population are endangered (for 
example, in household refuse collection services). In order to avoid damages which 
are irreversible or out of all proportion to the occupational interests of the parties to 
the dispute, as well as damages to third parties, namely the users or consumers 
who suffer the economic effects of collective disputes, the authorities could 
establish a system of minimum service in other services which are of public utility 
(“services d'utilite publique”) rather than impose an outright ban on strikes, which 
should be limited to essential services in the strict sense of the term.21  
 
2 4 2 DEFINITION AND APPLICATION OF MINIMUM SERVICES 
 
The Committee on Freedom of Association holds that a “minimum-safety service” may be 
imposed in all cases of strike action in order to ensure the safety of persons, the prevention 
of accidents and the safety of machinery and equipment.22  Where “minimum operational 
services” are concerned, that is, those intended to maintain a certain level of production or 
services of the company or institution in which the strike takes place, the Committee on 
Freedom of Association has stated that: 
 
The establishment of minimum services in the case of strike should only be 
possible in: (1) services the interruption of which would endanger the life, personal 
safety or health of the whole or part of the population (essential services in the 
strict sense of the term) ; (2) services which are not essential in the strict sense of 
the term but where the extent and duration of a strike might be such as to result in 
an acute national crisis endangering the normal living conditions of the population; 
and (3) public services of fundamental importance.23 
 
For example, the Committee has stated that minimum-operational services may be 
established, for ferry services on islands; the services provided by the National Ports 
                                               
21  ILO 1994a par 159-160. 
22  ILO 1996d par 554 – 555. 
23  ILO 1996d par 556. 
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Enterprise; the underground-transport service; the transportation service of passengers and 
commercial goods; rail-transport service; postal services; banking; the oil sector and the 
national Mint.24 
 
As regards the determination of minimum services to be maintained and the minimum 
number of workers providing them, the Committee on Freedom of Association has 
considered that this 
 
“should involve not only the public authorities, but also the relevant employers’ and 
workers’ organizations.  
 
This not only allows a careful exchange of view-points on what in a given situation 
can be considered to be the minimum services that are strictly necessary, but also 
contributes to guaranteeing that the scope of the minimum service does not result 
in the strike becoming ineffective in practice because of its limited impact, and to 
dissipating possible impressions in the trade union organizations that the strike has 
come to nothing because of over-generous and unilaterally fixed minimum 
services”. 
 
The Committee has pointed out that it is important for provisions regarding the minimum 
service to be maintained , to be established clearly, to be applied strictly and made known to 
those concerned in due time.25 
 
In the event of a strike in public services, if there is any disagreement between the parties as 
to the number and duties of the workers concerned in a minimum service, the Committee is 
of the opinion that 
 
“the legislation should provide for any such disagreement to be settled by an 
independent body and not by the ministry of labour, or the ministry of public 
enterprise concerned”.26 
 
In connection with the consideration after a strike of whether the minimum services were 
excessive because they went beyond what was indispensable, the Committee has stated 
that  
 
“a definitive ruling [...] made in full knowledge of the facts — can be pronounced 
only by the judicial authorities, in so far as it depends, in particular, upon a 
thorough knowledge of the structure and functioning of the enterprises and 
establishments concerned and of the real impact of the strike action”.27 
 
                                               
24  Some of these examples appear in ILO 1996d par  563 – 568. 
25  ILO 1996d par 560 and 559. 
26  ILO 1996d par 561. 
27  ILO 1996d par 562. 
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2 5  ALTERNATIVE COMPENSATORY GUARANTEES FOR WORKERS 
INVOLVED IN ESSENTIAL AND MINIMUM SERVICES  
 
When a country’s legislation deprives public servants who exercise authority in the name of 
the State or workers in essential services of the right to strike, the Committee on Freedom of 
Association has stated that the workers who thus lose an essential means of defending their 
interests should be afforded appropriate guarantees to compensate for this restriction.28 
 
In this paragraph the Committee has stated that a prohibition to strike in such circumstances 
should be 
 
“accompanied by adequate, impartial and speedy conciliation and arbitration 
proceedings in which the parties concerned can take part at every stage and in 
which the awards, once made, are fully and promptly implemented”.29  
 
The Committee on Freedom of Association has stated that it is essential that: 
 
“all the members of the bodies entrusted with such functions should not only be 
strictly impartial but, if the confidence of both sides, on which the successful 
outcome even of compulsory arbitration really depends, is to be gained and 
maintained, they should also appear to be impartial both to the employers and to 
the workers concerned”.30 
 
The Committee of Experts has adopted a similar approach in stating that: 
 
“if the right to strike is subject to restrictions or a prohibition, workers who are thus 
deprived of an essential means of defending their socio-economic and 
occupational interests should be afforded compensatory guarantees, for example 
conciliation and mediation procedures leading, in the event of a deadlock, to 
arbitration machinery seen to be reliable by the parties concerned. It is essential 
that the latter be able to participate in determining and implementing the 
procedure, which should furthermore provide sufficient guarantees of impartiality 
and rapidity; arbitration awards should be binding on both parties and once issued 
should be implemented rapidly and completely”.31 
 
2 6  GENERAL PROHIBITION OF STRIKES IN CASE OF “ACUTE NATIONAL 
EMERGENCY” 
 
The Committee on Freedom of Association considers a general prohibition of strikes can be 
justified 
 
                                               
28  ILO 1996d par 546. 
29  ILO 1996d par 547. 
30  ILO 1996d par 549. 
31  ILO 1994a par 164. 
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“in the event of an acute national emergency”.32 
 
Clearly, this concept applies only in exceptional circumstances, for example, against the 
backdrop of an attempted coup d'Etat against the constitutional Government, which has 
given rise to a state of emergency.33  The Committee of Experts also considers prohibition of 
recourse to strike action can be justified in case of an acute national crisis and then, only for 
a limited period and to the extent necessary to meet the requirements of the situation.  
 
The Committee has emphasized that  
 
“this means genuine crisis situations, such as those arising as a result of a serious 
conflict, insurrection or natural disaster in which the normal conditions for the functioning 
of society are absent”.34 
 
2 7  CONCLUSION 
 
The right to strike is not contained in any Convention or Recommendation of the ILO.  The 
right to strike is, however, mentioned incidentally in the following Convention and 
Recommendation.  
 
The Abolition of Forced Labour Convention, 1957 (No 105), prohibits the use of forced or 
compulsory labour 
 
“as a punishment for having participated in strikes”.35 
 
And the Voluntary Conciliation and Arbitration Recommendation, 1951 (No 92), first mentions 
strikes in paragraphs 4 and 6, then states in paragraph 7 that no provision it contains 
 
“may be interpreted as limiting, in any way whatsoever, the right to strike”.36 
 
Although no right to strike is set out explicitly in ILO Conventions and Recommendations the 
Organization does not disregard this right and continues to provide a protective framework 
within which it should be exercised.  
 
                                               
32  ILO 1996d par 527. 
33  ILO 1996d par 528-530. 
34  ILO 1994a par 152 . 
35  Convention 105 (1957) Article 1 sub-par (d). 
36  ILO 1996b par 89 and 1996a par 660.  
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It may be argued that the right to strike is derived from the right of freedom of association as 
contained in Convention 87.37 
 
The supervisory bodies of the ILO has also addressed the issue pertaining to essential 
services that may justify a restriction on the right to strike, though essential services must be 
interpreted in the strict sense of the term.  Only services whose interruption would endanger 
the life, personal safety, or health of the whole or part of the population will be considered 
genuinely essential. In other words, the general principle is that essential services are only 
those services whose interruption would endanger the life, personal safety, or health of the 
whole or part of the population.  
 
The Committee on Freedom of Association requires a minimum service to be ensured in the 
case of a strike within an essential service.  In order to be acceptable the ILO requires that a 
minimum-services requirement of this kind should be restricted to operations strictly 
necessary to avoid endangering the life, personal safety, or heath of the whole or part of the 
population. Consequently, adopting legal provisions recognising the principle of a skeleton 
service to be provided by the strikers, appear to be in conformity with the principles of 
freedom of association.  These principles would ensure the most essential and most 
appropriate services would be maintained, as would be the safety of installations in order to 
prevent accidents or catastrophes.   
 
The following chapter will elaborate and consider how these principles are applied in South 
African law; therefore how South African law defines a strike and the process undertaken in 
applying the concept of Essential Services and Minimum Services.  
  
                                               
37  Freedom of Association and Protection of the Right to Organise Convention, 1948 (no 87). 
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3 1 CONSTITUTIONAL RIGHT TO STRIKE  
 
The Constitution of South Africa38 is the supreme law of the Country.  It provides the legal 
foundation for the existence of the Republic, sets out the rights and duties of its citizens, and 
defines the structure of Government.  
 
Chapter 2 of the Constitution – Bill of Rights Section 23 – (Labour Relations) provides that: 
 
“(1)  Everyone has the right to fair labour practices.  
 
(2)  Every worker has the right 
(a) to form and join a trade union; 
(b) to participate in the activities and programmes of a trade union; and 
(c) to strike. 
 
(3)  Every employer has the right 
(a)  to form and join an employers’ organisation;  
 
(5)  Every trade union, employers’ organisation and employer has the right to 
engage in collective bargaining. National legislation may be enacted to 
                                               
38  Act 108 of 1996. 
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regulate collective bargaining. To the extent that the legislation may limit a 
right in this Chapter, the limitation must comply with section 36(1).”39 
 
The right to strike has been pronounced upon in a number of Constitutional Court judgments. 
In SANDU40 the court ruled in favour of the applicant, the South African National Defence 
Union.  This case concerns the question whether it is constitutional to prohibit members of 
the armed forces from participating in public-protest action and from joining trade unions. 
 
In determining the right to join trade unions and accordingly to participate in a strike the 
Constitutional Court had to determine whether members of the National Defence Force were 
employees in terms of the definition of an employee.  
 
Section 39 of the Constitution provides that, when a court is interpreting chapter 2 of the 
Constitution, it must consider international law.  The court held: 
 
“In my view, the conventions and recommendations of the International Labour 
Organisation (the ILO), one of the oldest existing international organisations, are 
important resources for considering the meaning and scope of ‘worker’ as used in 
section 23 of our Constitution.” 
 
The court concluded that: 
 
“If the approach of the ILO is adopted, it would seem to follow that when section 
23(2) speaks of ‘worker’, it should be interpreted to include members of the armed 
forces, even though the relationship they have with the Defence Force is unusual 
and not identical to an ordinary employment relationship. The peculiar character of 
the Defence Force may well mean that some of the rights conferred upon ‘workers’ 
and ‘employers’ as well as ‘trade unions’ and ‘employers’ organisations’ by section 
23 may be justifiably limited.” 
 
The Constitutional Court in a more recent matter of SAPS (SA Police Service) v POPCRU 
(Police and Prison Civil Rights Union)41 disallowed an application for leave to appeal against 
a decision of the Labour Appeal Court (LAC) by the SAPS.  
                                               
39  The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that 
the limitation is reasonable and justifiable in an open and democratic society based on human dignity, 
equality and freedom, taking into account all relevant factors, including: 
(a) the nature of the right; 
(b) the importance of the purpose of the limitation; 
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose. 
Except as provided in ss (1) or in any other provision of the Constitution, no law may limit any right 
entrenched in the Bill of Rights. 
40  South African National Defence Union v Minister of Defence (CCT27/98) [1999] ZACC 7; 1999 (4) SA 469; 
1999 (6) BCLR 615 (26 May 1999). 
41  Case CCT 89/10 [2011] ZACC 21. 
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The LAC affirmed that only members of the South African Police Service (SAPS) employed 
under the South African Police Service Act (SAPS Act) are engaged in essential services as 
contemplated in sections 65(1) and 71(10) of the Labour Relations Act (LRA).  The LAC held 
that the SAPS’s employees employed under the Public Service Act (PSA) constituted non-
member employees and rendered non-essential services. 
 
SAPS contended that all services of the SAPS, whether carried out by SAPS Act employees 
or PSA employees, are essential and that if “certain links in the chain are missing” SAPS’s 
mandate to prevent and control crime will be frustrated.  It was also argued that PSA 
employees perform an essential service in the SAPS and should also be prohibited from 
striking. 
 
The Constitutional Court (CC) pronounced narrowly on the single issue it was requested to 
consider.  Because the designation of a service as essential limits the constitutional right to 
strike, the court applied a typically restrictive interpretation.42  It confined the reference to 
“South African Police Service” in the definition of “essential services” to members of the 
SAPS as defined in the SAPS Act. 
 
3 2 DEFINITION OF A STRIKE 
 
The Act defines a strike as: 
 
“the partial or complete concerted refusal to work, or the retardation or obstruction 
of work, by persons who are or have been employed by the same employers, for 
the purposes of remedying a grievance or resolving a dispute in respect of any 
matter of mutual interest between employer and employees, and every reference to 
work in this definition includes overtime work, whether it is voluntary or 
compulsory”.43 
                                               
42  SAPS par 30 n 45. 
43  Every employee has the right to strike and every employer has recourse to lock-out if – 
 
(a) the issue in dispute has been referred to a council or to the Commission as required by this Act, 
and – 
 
(i) a certificate stating that the dispute remains unresolved has been issued; or  
(ii)  a period of 30 days, or any extension of that period agreed to between the parties to the 
dispute, has elapsed since the referral was received by the council or the Commission. 
 
S 64(3) provides that – 
 
The requirements of ss (1) do not apply to a strike or a lock-out if – 
 (a) the parties to the dispute are members of a council, and the dispute has been dealt with by that 
council in accordance with its constitution; 
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A lock-out, on the other hand is defined as: 
 
“the exclusion by an employer of employees from the employer’s workplace, for the 
purpose of compelling the employees to accept a demand in respect of any matter 
of mutual interest between employer and employee, whether or not the employer 
breaches those employees’ contracts of employment in the course of or for the 
purpose of that exclusion”.44 
 
The Act provides in section 64(1) that every employee has the right to strike and every 
employer has recourse to lock-out if the prerequisites of a protected strike or protected lock-
out, in the Act, have been complied with.  The Act, therefore, provides limitations to the right 
of workers to strike and employers to lock-out, if the provisions of the Act have not been 
complied with. 
 
3 3 LIMITATIONS ON THE RIGHT TO STRIKE  
 
The Labour Relations Act (“LRA”) recognizes the constitutional right to strike but subjects the 
right to a number of limitations.  Among those limitations is a limitation which provides that no 
person may take part in a strike if that person is engaged in an essential service.  
 
Because the right to strike is so important, a limitation of this kind needs to be justified and, 
to be justified it needs, among other things, to be limited. 
 
The essential-services limitation on the right to strike in the LRA has not been subject to 
constitutional challenge and it is unlikely that it will be.  This is so because it is clearly 
justified and properly circumscribed in its scope.  
 
The Constitution permits rights in the Bill of Rights to be limited in terms of laws of general 
application to the extent that the limitation is reasonable and justifiable in an open and 
democratic society, based on human dignity, equality and freedom.  There is thus a need to 
balance the right to strike with other fundamental rights such as those to health care, food, 
water and social security which are also enshrined in the Bill of Rights. 
 
In order to achieve an appropriate balance, workers in essential services are conventionally 
excluded from the right to strike in open democracies and this exclusion has been sanctioned 
                                                                                                                                                   
 (b) the strike or lock-out conforms with the procedures in a collective agreement. 
44  Du Toit, Woolfrey, Bosch, Godfrey, Rossouw, Christie, Cooper, Giles and Bosch Labour Relations Law 
(2006) 291. 
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by the International Labour Organisation – but only to a limited extent.  The Committee of 
Experts on the Application of Conventions and Recommendations of the International Labour 
Organisation (“ILO”) recommends that the right to strike should be restricted only in relation 
to public servants exercising authority in the name of the State and in relation to genuinely 
essential services, namely: 
 
“those the interruption of which would endanger the life, personal safety or health 
of the whole or part of the population”. 
 
3 4  DEFINITION OF ESSENTIAL SERVICES  
 
Section 213 of the LRA defines essential service as follows: 
 
“(a) A service the interruption of which endangers the life, personal safety or 
health of the whole or any part of the population; (b) the Parliamentary 
service; (c) the South African Police Service” 
 
This definition is in line with ILO Recommendations.45  
 
3 5 DETERMINING AN ESSENTIAL SERVICE 
 
Whether a service is essential is a question of fact.  Therefore, designating a service as 
essential begins with findings of facts, a deceivingly difficult task.  The difficulty stems in part 
from the tendency to conflate the determination of facts with opinion, questions of law, rights 
and interest.  Determining facts is distinguishable from other elements of decision-making.  
Acknowledging this distinction is not only necessary for separating essential services from 
inessential services but also for identifying causes of conflict and channelling them into the 
appropriate processes for resolution. 
 
Whether a service is essential depends on a permutation of several factors, including the 
nature of the service, the technology available, the needs of the population, the availability of 
the service and service providers, the cost of the service, the timing or duration of the 
provision of the service, and the location in which the service is rendered, all of which, and 
more, go to determining the impact of the interruption of the service.  Obtaining data 
pertaining to these factors is introductory to determining whether, as a fact, the interruption of 
a service will endanger life, health and personal safety.  Finding of facts about each criterion 
and permuting them go to determining whether a service is essential or inessential.  
                                               
45  General Survey 1983, paras 213 - 4.  And see also Freedom of Association and Collective Bargaining 
(International Labour Office 1994), para 158 – 9. 
21 
 
These factors are fluid, changing from one service to the next, from one set of circumstances 
to the next.  The fluidity of factors also implies that the designation of services is not static. 
With changes in the nature of services and the circumstances in which they are rendered 
their designations could also change.  A service essential today can become inessential with 
changes in, say, technology, geographical location or timing.  
 
Hence the designation of services as essential and minimum services is entrusted to the 
Essential Services Committee (ESC).  Flexibility is vital for responding not only to the 
practical realities of the nature of services but also for constitutional compliance by ensuring 
that strikes are not unduly prohibited, for example when essential services become 
inessential.  The changeability of services is acknowledged in section 71(9) of the LRA which 
allows for the ESC to vary or cancel its designations.  
 
The ESC can take comfort from the fact that it can revisit its designations once 
circumstances change. Its designations are obviously reviewable if, as administrative 
authorities, they are irrational and unjustified.  None has, however, been judicially reviewed 
yet. 
 
This implies that the ESC designations were not immutably written in stone to endure 
forever. At the same time the ESC, as a regulatory body, had to balance flexibility and 
change with stability and certainty about what services were essential.  Consequently, not 
every change in circumstance necessarily invokes a review of a service.  Changes, for 
instance, in national public health-insurance policy could herald a major review of all health 
services, private and public, to determine what services are essential under the new policy. 
 
As a first step and before conducting an investigation, section 71(1) requires the ESC to 
publish a notice in the Government Gazette that it is to conduct an investigation into whether 
or not the whole or part of a service should be declared an essential service.  Subsection (2) 
specifies that the notice must indicate the service or part of the service that will be the 
subject of the investigation and it must invite, within a specified period, interested parties to 
submit written representations and to state whether or not they require the opportunity to 
make oral representations. 
 
The LRA ensures transparency by stating that any interested party may inspect or obtain a 
copy of any representations made to the ESC once it has paid the prescribed fee.  It also 
requires that oral representations must be made in public. 
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Any designation of a service or part of a service as essential must be published in the 
Government Gazette.  Notably neither refusals to designate a service or part of a service as 
essential, nor ratifications of minimum-service agreements need to be published. In addition, 
the ESC is not obliged to publish its reasons for its decisions. 
 
The concept “part of a service” seems to indicate that, for example, instead of declaring a 
hospital service as essential, the ESC could declare only parts of the service essential, such 
as the emergency and acute medical-care units of the hospital.  Some of the ESC’s 
designations to date, restricting the designation to part of the service only, do not seem to be 
particularly common. 
 
In terms of section 73 the ESC may make “ad hoc determinations” in respect of services that 
have not been designated as essential.  In terms of section 73(1)(b) the committee may also 
determine disputes about whether or not an employee or employer is engaged in a 
designated essential service.  The committee is required to determine these disputes as 
soon as possible. 
 
The ESC published regulations in the Government Gazette (GG 17576 of 15 November 
1996, as amended by GG 18170 of 1 August 1997), which are essentially rules about the 
conduct of its proceedings. 
 
3 6 THE COMPOSITION, POWERS AND FUNCTIONS OF THE ESSENTIAL-
SERVICES COMMITTEE 
 
In terms of section 70(1) the ESC is composed of members appointed by the Minister of 
Labour.  The appointments, including the designation of chairperson, must be made “after 
consulting with” NEDLAC, and “in consultation with” the Minister of Public Services and 
Administration. 
 
In terms of section 70(1) (a) of the LRA, the criteria for membership of the committee are that 
the person appointed must have knowledge and experience of labour law and labour 
relations.  The use of the conjunctive “and” suggests that the person must have both 
knowledge and experience in both labour law and labour relations.  The terms of 
appointment are determined by the Minister of Labour. 
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The functions of the ESC are not set out in section 70 of the LRA.46  Section 70(2) sets out 
some of functions of the ESC.  Subsection (a) states that one of the functions of the ESC is 
to conduct investigations as to whether or not the whole or a part of any service is an 
essential service, and then to decide whether or not to designate the whole or part of that 
service as an essential service.  While the ESC may initiate the process of investigation into 
whether or not the whole or a part of any service is an essential service, it is required in 
terms of section 70(3) to conduct an investigation if a bargaining council requests it to do so. 
 
Section 70(2) (b) states that one of the functions of the ESC is to determine disputes and 
alleged disputes as to whether or not the whole or a part of any service is an essential 
service.  Closely allied to this is the function set out in section 73(1)(b), read with section 
73(3), which requires the ESC to determine whether or not an employee or employer is 
engaged in a service designated as an essential service. 
 
In terms of section 70(2)(c) of the LRA, the ESC must determine whether or not the whole or 
a part of any service is a maintenance service.47 
 
In terms of section 71(9) the ESC may also vary or cancel the designation of the whole or 
part of a service as an essential service, but if it does so, it must follow the procedures set 
out in sections 71(1) to (8) for designating an essential service.48 
 
Lastly, the ESC is empowered in section 72 of the LRA to ratify a collective agreement that 
provides for the maintenance of minimum services in a service that is designated as an 
essential service.  Interestingly, the ESC's role is confined to ratification of the collective 
agreement.  The LRA does not expressly provide for the facilitation or determination of the 
collective agreement.  In addition, it may ratify only the minimum-service agreement when a 
designation of an essential service has already taken place.  
 
3 7  MINIMUM SERVICES 
 
3 7 1  INTERPRETING SECTION 72 OF THE LRA 
 
Section 72 provides for minimum-service agreements.  It states the following: 
                                               
46  Labour Relations Act 66 of 1995 as amended. 
47  A maintenance service is defined in section 75 of the LRA. A service is a maintenance service if the 
interruption of that service has the effect of material, physical destruction to any working area, plant or 
machinery. 
48  Interestingly, there is not a similar provision for maintenance services, which is probably an oversight. 
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The essential service committee may ratify any collective agreement that provides 
for the maintenance of minimum services in a service designated as an essential 
service, in which case 
 
(a) the agreed minimum services are to be regarded as an essential service in 
respect of the employer and its employees; and 
 
(b) the provisions of section 74 do not apply. 
 
The LRA does not define minimum service.  However, it is evident that what section 72 has 
in mind is a minimum service of a designated essential service; in other words, the ambit of 
the designated essential service is shrunk to the minimum service and those employees who 
were denied the right to strike while the broader essential-service designation was in place, 
but who fall outside the defined minimum service, now regain the right to strike. 
 
The minimum service is defined in the collective agreement. But the collective agreement is 
of no force and effect until the ESC ratifies it.  The primary purpose of the process of 
ratification is to ensure that the public's interest in obtaining the services is met.  A workable 
collective agreement is required that ensures that the basic needs of the public are met in 
order that the interruption of work as a result of a strike does not endanger the life, personal 
safety or health of the whole or any part of the population. 
 
The ESC does not need to ratify a collective agreement on minimum service where there is 
no designated essential service, and the provisions of section 72 would not apply to such an 
agreement.  
 
The reason for this is that the concept of “minimum service” in the LRA is clearly that it is a 
minimum service within a designated essential service.  This means that the provision of 
minimum services in services of “fundamental importance”,49 which fall outside the scope of 
being essential services in the strict sense of that term, can simply be regulated through 
collective agreement between the employer and the employees or their representative trade 
unions.  
 
For example, if the ESC decided that immigration officials of the Department of Home Affairs 
were not essential-service workers in the strict sense of the term, the employer could still 
negotiate a minimum-service agreement with the unions for a minimum-service agreement in 
relation to immigration officers in the event of a strike in that sector.  
 
                                               
49  ILO description. 
25 
Naturally, this agreement would be subject to the process of “give and take” in collective 
bargaining, but the agreement is a possibility.  If an agreement of this nature were 
concluded, those employees that fell within the minimum service would be precluded from 
striking in terms of section 65(1)(a) of the LRA, which prohibits persons from striking or being 
locked out if that person is bound by a collective agreement that prohibits a strike or lock-out 
in respect of the issue in dispute. 
 
The more difficult problem with section 72 is subsection (b).  This subsection reads to the 
effect that where a minimum-service collective agreement is ratified for a designated 
essential service, then the provisions of section 74 do not apply.  Section 74 deals with 
disputes within essential services, and essentially provides for a process of conciliation and 
arbitration for employees in essential services as an alternative to or compensation for the 
loss of the right to strike.  
 
Du Toit et al (2006) make this point as follows:  
 
"Although the Act omits to say to what they do not apply, section 74 deals with the 
referral of disputes in essential services to conciliation and compulsory arbitration 
... ; presumably, therefore, it means that disputes outside minimum services are not 
subject to section 74. The effect is that 'essential services' may be divided into 
'minimum services' and non-minimum services and that parties in the latter 
services, being excluded from the scope of section 74, may resort to industrial 
action.” 
 
Based on this view, it will imply that the same dispute could be the subject of interest 
arbitration and a strike, but this is no different from the situation where an employer, like the 
state, faces a strike about a wage demand and a referral to interest-arbitration regarding 
wage increases in respect of essential-service workers. 
 
Brassey advocates another view.  He states that section 72 is most confusing, but suggests 
that it means that the minimum-service employees cannot use their status as deemed 
essential-service workers to invoke arbitration, but that it could be invoked by the essential-
service workers as a whole.  
 
Despite section 72 being rather confusing, it is difficult to see how this interpretation arises 
from the wording of section 72.  Was the purpose of this section to cure the problem of 
having the same dispute being resolved in two ways, one by strike action and another by 
interest arbitration?  There is no indication that this was its purpose.  It would also throw up 
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very difficult issues if the workers were represented by different unions and one called on its 
members to strike and the other referred the dispute to interest arbitration. 
 
The third view, which is not recorded in any particular academic article or book, but seems to 
be popular amongst some labour law practitioners is the view that the LRA contains a 
bargain, which is to the effect that, if more employees obtain the right to strike, then those 
who do not have the right to strike must throw in their lot with those who have the right to 
strike.  There are questions as to whether or not this view is legally correct.  The reason for 
this includes that it denies the minimum-service employees appropriate guarantees or 
compensation for restriction of their right to strike, which the ILO’s supervisory bodies have 
stated should include arbitration of their disputes. It may, therefore, well be an unjustifiable 
limitation of their right to strike. 
 
Besides the illegality of this reading of section 72(b), it would have profound implications for 
collective bargaining.  Where there is a ratified minimum-service agreement, no employee 
would have the right to refer their interest dispute to arbitration.  Therefore, when concluding 
the minimum-service agreement, the union must carefully weigh up its power by asking itself 
whether the increased number of workers who have gained the right to strike increases their 
bargaining power sufficiently, or, whether its members’ interests would be better served by 
having a right to refer their interest disputes to arbitration.  If the minimum service is too 
broadly defined or, by necessity, includes too many employees, it may be more 
advantageous to settle for the right to refer interest disputes to arbitration.  This is a difficult 
decision to make and one that could change over time. 
 
3 7 2 CONCLUDING A MINIMUM-SERVICE AGREEMENT  
 
Historically strikes in health, police, municipal and court services have not resulted in any 
reported loss of life as a result of those strikes.  Frequent and sometimes prolonged 
electricity and water cuts have inconvenienced communities and even devastated 
businesses, but these too have not resulted in any reported loss of life.  We learned from 
these experiences that these services can be minimized without endangerment. 
 
Strikes are not the only the cause of interruptions in essential services.  Some public 
services either do not exist or are interrupted because the State fails to provide them.  It is 
therefore a common understanding that, while some essential services can be minimized by 
as much as 100% for some time, others cannot be minimized at all for any length of time.  
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The need for the quantity and quality of services rendered in an intensive-care unit is 
manifestly greater than, say, refuse removal. 
 
Emphatically, the definition of “essential service” is of service, not people, not entities, not 
businesses. It follows that what is minimized is the service.  Only if the service can be 
minimized does the enquiry lead to determining who will render the minimized service. 
 
Inevitably, services designated as essential have essential, inessential and not always 
essential components.  Identifying the inessential components and scaling down essential 
services under certain conditions release employees to strike, if not for the duration of 
industrial action, then at least periodically for some part of it. 
 
Not every interruption of essential services results in immediate endangerment.  And trade 
unions may have to submit to a right of recall at any time when an interruption poses an 
endangerment.  
 
It is the service that is essential, not the service providers.  The definition compels the MSA 
process to commence with an impartial, objective assessment as to whether an interruption 
of the service would be an endangerment; it is not subjective, partisan negotiations about 
who should render the service.  The questions may vary as the circumstances require. 
 
To answer these questions objectively, the bargaining partners must understand and accept 
the definition of essential and minimum services.  Because the question whether a service is 
essential is answered by a factual enquiry, and establishing the facts is an objective 
exercise, the scope for conflict is minimized.  Bargaining partners are better placed to know 
the service than the ESC can determine.  
 
Bilateralism and multilateralism as self-regulation mechanisms should hold better prospects 
for compliance with agreements because, unlike designations at the instance of the ESC, 
initiating and concluding MSAs are entirely at the instance of the bargaining partners.  Once 
concluded, parties to MSAs commit individually and collectively to the agreement.  
Certification by the ESC as an independent oversight, and regulatory authority assures the 
public that its interests are safeguarded in that the minimum service offered is sufficient. 
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3 7 2 1 IS THE APPROACH IN COLLECTIVE BARGAINING TO CONCLUDE A 
MSA THE SAME AS BARGAINING FOR WAGES?  
 
Arising from the distinction between facts, opinion, law, rights and interests is the question 
whether the approach to collective bargaining to conclude MSAs is the same as bargaining 
for wages, conditions of service and other benefits.  
 
Six differences can be identified as follows: 
 
First, the fact that MSAs have to enjoy the approval and consequent certification of the ESC 
singularly distinguishes bargaining for MSAs from bargaining for other rights and interests. 
Collective-bargaining agreements for other rights and interests do not require ratification. 
Mandates, not the agreements, need ratification, sometimes even from Parliament. Some 
collective agreements have to be published and others might also have to be extended to 
non-parties.  This could influence the content of bargaining but no more so than the infinite 
range of socio-economic and even political factors that drive collective bargaining. 
 
Second, not only is certification a procedural distinction but also a driver of the substantive 
content of MSAs. What the ESC will certify has to be truly a minimum service.  A minimum 
service is one that is sufficient to ensure that during strikes no person's life, personal safety 
or health is endangered.  Any service necessary to meet this objective must be included in 
the MSA. Any service superfluous to meeting this objective falls outside the definition of 
minimum service.  The ESC has to certify MSAs that provide for strictly minimum services 
otherwise its decision to include superfluous services could be reviewed on the ground of 
being an unjustifiable limitation on the constitutional right to strike.  Bargaining for MSAs is 
therefore a process of discerning what the ESC would consider to be certifiable. 
 
Third, because the content of bargaining for MSAs differs from the content of bargaining for 
other benefits, what is negotiable and how the negotiations should be conducted are tacitly 
proscribed by the definition of essential service.  The definition, in turn, renders bargaining 
about essential and minimum services more rigorous than bargaining for other rights and 
benefits.  Just as legal submissions are no substitute for the hard facts on which the ESC 
needs to make its decisions, facts also drive bargaining about MSAs, which consequently is 
infinitely more exacting than the cut and thrust of bargaining for other rights and interests. 
 
In essence, bargaining for MSAs is aimed at agreeing to a set of facts to persuade the ESC 
that the minimum service offered is truly essential and sufficient and that the ESC should 
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certify the agreement.  Bargaining partners should put themselves in the shoes of the ESC 
during bargaining to assess whether their agreement will pass muster.  Because a service is 
essential as a matter of fact, collective bargaining for MSAs operates to re-align the facts in 
order that services are not interrupted in ways that constitute an endangerment. 
 
Fourth, interruption and endangerment are central to collective bargaining about MSAs. 
Bargaining partners have no choice but to put public interest before their partisan and 
sectarian interests.  These considerations are not the main drivers of collective bargaining for 
wages and conditions of service. 
 
Fifth, turning to procedural matters, bargaining in essential services for any purpose does not 
anticipate industrial action if no agreement ensues.  Bargaining in essential services for any 
purpose but MSAs contemplates compulsory mediation and arbitration when impasse is 
reached.  If impasse is reached when bargaining for a MSA, no dispute-resolution process is 
prescribed.  
 
Sixth, collective bargaining about wages and conditions of service is voluntary in the sense 
that the LRA does not dictate to the bargaining partners what they should bargain about, with 
whom they should bargain, where they should bargain, when they should bargain, and 
indeed, whether they should bargain at all.  Only if they invoke compulsory arbitration are 
they told what the bargain should be by the arbitrator.  Mediation and arbitration are 
compulsory but only when any party to the dispute elects to invoke these processes. 
Collective bargaining about MSAs is likewise voluntary but differs in that in addition to what is 
bargained for, namely, a truly minimum service, being prescribed by the LRA, compulsory 
mediation and arbitration are not available to any party negotiating for a MSA.  
 
3 8 MINIMUM SERVICES IN SOUTH AFRICA  
 
To date, more than 18 years after the LRA came into effect; no minimum-service agreement 
in the Public Services has been ratified by the ESC.  Notwithstanding the prohibition of 
strikes in essential services, they occur with disconcerting frequency, duration and intensity. 
Such strikes continue because no MSAs have been concluded.  Frustration underlying the 
illegal strikes has turned employers and trade unions towards litigation but with disappointing 
results because the substantive issue in dispute, namely, the conclusion and certification of 
MSAs, remains unresolved. 
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There are perhaps two reasons for this.  The first is that trade unions appear to have been 
unenthusiastic about endorsing strike action that has the effect of dividing the workforce 
between those who must continue to work (because they are employed in essential services) 
and who therefore continue to earn a salary during a strike, and those who are allowed to 
strike, and who must then take the full force of the strike on their pay packets – the result of 
the “no work no pay” principle.  Employers, for their part, appear not to have considered it 
important to pursue the conclusion of minimum-service agreements on the grounds that a 
much larger proportion of public-sector workers are then precluded from striking.  In South 
Africa essential-service workers and non-essential service workers are included in the same 
bargaining unit; trade unions have effectively pursued strike action across the whole 
bargaining unit, including essential-service workers.  No doubt they are aware that strike 
action by essential-service workers, despite being unprotected, significantly increases the 
pressure that is brought to bear on the employer, and so enables both essential- and non-
essential service workers to leverage benefit from the strike by essential-service workers. 
 
On the other hand, employers are reluctant to divide essential-service workers between 
minimum-service workers and others because they find it is problematic enough to 
distinguish essential- from non-essential workers, let alone to work out which workers should 
be regarded as falling within a minimum service. Since public-sector employers typically 
have a constitutional duty to provide essential services, they have preferred to maintain all 
workers within the designated essential service as essential-service workers who are (in law) 
precluded from striking. 
 
The second reason why the ESC may not have ratified any minimum-service agreements is 
that in the few cases presented to it for ratification it has not been satisfied that the 
agreements would ensure the proper maintenance of the essential service during a strike. 
Concluding an effective minimum-service agreement that will ensure no disruption to the 
essential service is no simple task.  A simple reference to a number or percentage of workers 
in the service that are to continue working is unlikely to be effective even in theory, let alone 
in practice. 
 
Notwithstanding complaints by some unions about the absence of minimum-service 
agreements, none of them has made use of the procedures available to them in law to force 
the conclusion of minimum-service agreements. 
  
31 
3 9  DISPUTE IS ESSENTIAL SERVICES 
 
In terms of section 74 a party engaged in essential services, who as a result are excluded 
from the right to strike or the employer’s recourse to lock-out, must refer its dispute to 
conciliation at the relevant bargaining council or Commission, and if the conciliation fails, to 
arbitration.   This is irrespective of whether or not the dispute is a rights or interest dispute. 
 
There are special provisions regarding the implementation of arbitration awards in essential 
services made in respect of the State, and that has financial implications for the State.  This 
award only becomes binding 14 days after the date of the award, unless a Minister has 
tabled the award in Parliament in that period.  
 
If Parliament resolves that the award is not binding within 14 days of the date that it has been 
tabled, then the award is not binding and the dispute is referred back to the CCMA for further 
conciliation, and if that fails, a party may refer the dispute to arbitration again.  
 
The 14-day periods are extended if Parliament is not in session. 
 
The LRA is not explicitly clear about whether or not the second arbitration ruling is binding on 
the State, or, whether that award may again be tabled in Parliament and resolved to be non-
binding prompting the whole circular process to begin again. 
 
Du Toit et al (2006) note that this procedure seems only to apply to Central Government 
because the LRA refers to Parliament only. It does not refer to other legislative bodies like 
municipal councils or provincial legislatures. 
 
The section raises potential constitutional questions about whether or not the LRA 
encroaches on Parliament's exclusive right in terms of the Constitution to appropriate 
moneys. As Du Toit et al (2006: 140) note Parliament “... may only delegate the power to 
appropriate moneys under particular circumstances and not generally. The issue, therefore, 
would be whether any delegation of parliamentary power implicit in section 74(5) falls within 
the scope permitted by the Constitution”. 
 
This is not a problem that is exclusive to essential services.  A strike by public-service 
employees in Central Government may be settled, but presumably it is only binding if it is 
vetted by Parliament, which is vested with the exclusive right to appropriate monies. 
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3 10 CONCLUSION  
 
South Africa as a true democracy ensures that its Constitution enshrines the international 
labour law and standards. In this the Constitution also acknowledges the labour rights of 
workers, also the right to strike, although there is no specific International Labour 
Organization (ILO) convention or recommendation regulating this right.  
 
The Constitution provides for a limitation of these rights and the Labour Relations Act 
enforces the limitations on specifically the right to strike.  This limitation allows for the 
prohibition of strike action in services designated as essential services.  Essential services 
are defined as “those the interruption of which would endanger the life, personal safety or 
health of the whole or part of the population”.  
 
Our legislation also allows for a comprehensive base to ensure a fair implementation of these 
principles in providing for the establishment of an Essential Services Committee that must 
oversee this process administratively and independently.  The Labour Relations Act 
continues to ensure compliance to International Law, ILO conventions and recommendations 
by providing dispute-resolution mechanisms for workplaces declared as essential services, 
although the application maybe restricted to essential services within the public service only. 
 
The LRA then allows for the establishment of maintenance and minimum services. 
Maintenance services have not really found favour with parties and therefore has not 
become a concept regularly discussed.  
 
The concept of minimum services has, however, become a matter of regular discussion and 
debate. The concept of “minimum services” is not defined to the letter but it is regarded as 
the minimum service an industry or workplace would require as to ensure interruption of 
services would not endanger the life, personal safety or health of the whole or part of the 
population.  
 
Minimum services basically restore the right to strike of individuals engaged in a specific task 
within an essential service that previously might have been limited.  
 
Minimum-service agreements are to be negotiated and agreed to by parties within a 
workplace and ratified by the Essential Services Committee.  Negotiations around minimum 
services will differ from the approach for negotiations on wages or other matters of mutual 
33 
interest.  When negotiating these agreements parties to the bargaining structure and the 
ESC should be truly independent and impartial.  
 
In South Africa no minimum-services agreement has to date been concluded in the Public 
Service and presented to the ESC for ratification.  Unions, especially in the Public Service, 
have used the absence of such agreements to take workers in essential services, although it 
is prohibited by law, out on strike.  These strikes by essential-services workers have resulted 
in very little to no recourse having been taken against employees by the employer, being the 
State.  
 
Various permutations have been formulated as to why parties, especially the State and trade 
unions in the public service, have not concluded on such.  Academics and others have 
written various papers formulating guidelines to be followed in reaching minimum-service 
agreements within an essential service.  
 
In the chapters following a comparative analysis will be done with the countries in the 
European Union, specifically considering the models of Germany and Finland.  I shall also 
consider the model in Canada, Brazil and India, as to understand if the concept of “minimum 
services” exists within those countries and if so, in what context it is applied, moreover if it is 
applied in a successful manner, especially in the public service.  
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4 1 INTERNATIONAL APPROACH TO IDENTIFYING ESSENTIAL SERVICES  
 
In considering the different models of the various countries it is important to have an 
understanding of what would be the general approach internationally in identifying essential 
services.  
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Some writers, perhaps more frequently in the 1960s and 1970s than today, have tended to 
see essentiality more as a label used to justify excessive limitations on the right to strike than 
as a concept with much solid content.  
 
They argue that many services are wrongly believed to be essential and that even those 
which are truly essential can safely be provided at a much lower level than is commonly 
thought necessary.  
 
Gillian Morris in his book,50 identifies two contrasting models, the enumeration or listing 
approach and the consequences-based approach.  
 
The hallmark of the enumeration approach is that a legislative enactment specifically names 
certain services as essential.  This has the advantage of relative certainty, but it runs a 
strong risk of being over-inclusive or under-inclusive in concrete cases.  The enumeration 
approach is more common in developing countries such as Africa, Asia and Latin America.  
 
Under the consequences-based (or harm-based) approach to essentiality, which is more 
common in developed countries, “special provisions [may] be invoked if industrial action is 
deemed by a particular person or body to threaten particular consequences”.51  Essential 
services are defined with reference to the potential consequences of industrial action as 
opposed to the identity of the employer or the nature of the work performed.  Where 
industrial action is regarded as a threat to various defined interests – for example, national 
health of safety (USA), the needs of the nation (France) or the preservation of life (Germany) 
– certain public authorities are empowered to prohibit or limit the industrial action. 
 
4 2 THE EUROPEAN MODEL  
 
The EU Charter of Fundamental Rights provides for: 
 
Article 28: Right of collective bargaining and action 
 
Workers and employers, or their respective organisations, have, in accordance with 
Community law and national laws and practices, the right to negotiate and 
conclude collective agreements at the appropriate levels and, in cases of conflicts 
of interest, to take collective action to defend their interests, including strike action. 
 
                                               
50  Strikes in Essential Services (1986). 
51  Morris Strikes in Essential Services n 29 at 8. 
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Article 6 of the European Social Charter allows for a more descriptive breakdown of the 
provision for the right to bargain collectively as follows: 
 
Article 6: The right to bargain collectively 
 
With a view to ensuring the effective exercise of the right to bargain collectively, the 
Parties undertake: 
 
1. to promote joint consultation between workers and employers; 
 
2.  to promote, where necessary and appropriate, machinery for voluntary 
negotiations between employers or employers’ organisations and workers’ 
organisations, with a view to the regulation of terms and conditions of 
employment by means of collective agreements; 
3.  to promote the establishment and use of appropriate machinery for 
conciliation and voluntary arbitration for the settlement of labour disputes;  
 
and recognise: 
 
4.  the right of workers and employers to collective action in cases of conflicts of 
interest, including the right to strike, subject to obligations that might arise 
out of collective agreements previously entered into. 
 
Article G of the Social Charter, however, permits the following restrictions: 
 
Article G: Restrictions 
 
1. The rights and principles set forth in Part I when effectively realised, and 
their effective exercise as provided for in Part II, shall not be subject to any 
restrictions or limitations not specified in those parts, except such as are 
prescribed by law and are necessary in a democratic society for the 
protection of the rights and freedoms of others or for the protection of public 
interest, national security, public health, or morals. 
2. The restrictions permitted under this Charter to the rights and obligations set 
forth herein shall not be applied for any purpose other than that for which 
they have been prescribed. 
 
The European Union therefore fully complies with what could be perceived as to be the 
international standard as set out by the ILO conventions.  
 
  
37 
The following graph52 indicates the extent of the workers covered in collective bargaining 
processes in the EU countries: 
 
 
The graph shows a high density of engagement through collective-bargaining processes in 
the European Countries.  The density allows for a high level of risk for potential strikes out of 
the non-agreement of parties, also considering the potential implication of such strike action 
for essential and minimum services.  
 
  
                                               
52  Extract from presentation EU experiences with minimum-services agreements or requirements Richard 
Pond, Officer of the European Federation of Public Services Unions in Brussels. 
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The following graph indicates Trade Union strength in these Countries. 
 
 
It is interesting to note that trade union strength in a country like France is extremely low 
although the coverage of workers in the collective bargaining process is the highest amongst 
those countries listed.  
 
4 2 1 LEGAL PROVISION 
 
Although the Charter of Fundamental Rights and the Europe Social Charter allows for the 
right to associate, right to bargain and a right to strike, the restrictions in Article G are very 
broad and allow for different interpretations.  
 
Although countries have structured themselves in a format, the Constitutions and the national 
laws of the countries will remain superior to these Charters.  These provisions are also not 
necessarily reflected nor do not form part of all of the countries’ Constitutions or national 
legislation.  
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The following table53 gives an indication of the legal basis for participating or taking strike 
action in the EU countries as per their Constitution, national legislation and or decided case 
law: 
Country Constitution Legislation Comment 
Austria No No  
Belgium No No  Case law – individual right 
Bulgaria Yes No  
Croatia Yes Yes  
Czech Republic No Yes  
Denmark No No Collective agreements 
Estonia Yes Yes  
Finland No  No  Freedom of association in constitution 
France Yes  Yes (public 
sector) 
Private sector in case law 
Germany No No Freedom of association in constitution + 
case law 
Greece Yes Yes  
Hungary Yes Yes  
Ireland No No Immunity 
Italy Yes Yes  
Latvia Yes Yes  
Lithuania Yes Yes  
Luxembourg No No Freedom of association in constitution + 
case law 
Malta No Yes Immunity 
Netherlands No No Supreme Court ref to CoE Social 
Charter 
                                               
53  Ibid. 
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Country Constitution Legislation Comment 
Norway No Yes Legal recognition of international 
conventions 
Poland Yes Yes  
Portugal Yes  Yes  
Romania Yes Yes  
Slovakia Yes Yes  
Slovenia Yes Yes  
Spain Yes Yes  
Sweden Yes Yes + social partner agreement 
UK No No Immunity (legislation on procedure) 
 
From the 28 countries listed 16 countries or 57% provides for the right to strike in their 
Constitutions only. 18 countries or 64% of the countries provide for this right either in their 
Constitutions and national laws.  32 % does not provide for this right in either their 
Constitution or national legislation.  Some of the countries that do not provide for the right to 
strike in their Constitution or national law have collective agreements in place regulating this 
right.  
 
4 2 2 THE DIFFERENT MODELS OF APPLICATION 
 
The following table will give a breakdown of the specific provisions in Belgium, Bulgaria, 
Croatia, Czech Republic, France, Greece, Italy, Portugal and Spain, when exercising the 
right to strike and minimum services where applicable: 
 
Country Provisions 
Belgium The law stipulates that when exercising the right to strike, capital or equipment 
must be safeguarded. Necessary public services must be maintained and any 
necessary emergency tasks must be carried out. 
Bulgaria Requirement to negotiate an agreement 3 days in advance for a minimum 
service, providing that  workers and employers will ensure conditions for the 
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performance of activities; failure to perform which might imperil or cause 
irreparable damage to: the life and health of people needing urgent medical 
help or those who have entered a hospital for treatment;  the production, 
distribution and supply of gas, electricity and heating, sufficient public and 
transport utilities, radio and television broadcasting or phone services; public or 
personal property or natural environment; public order. 
Croatia On a proposal from the employer, together with the trade union, rules are 
prepared and adopted to regulate the maintenance of production and the 
essential activities which may not be stopped during a strike or lockout. In the 
armed forces, police, health sector, Croatian railways, post and 
telecommunications, the right to strike is restricted by special laws based on 
the Constitution. 
Czech 
Republic 
The Collective Bargaining Act prohibits certain professions or workplaces from 
striking, including:  medical and welfare facilities where the strike or lockout 
might endanger life or health; workers operating nuclear-power stations and 
other.  
Cyprus A collective agreement between unions, employers and Government 
establishes a legal framework for strikes in essential services. This agreement 
also defines which services are classified as essential. If there is a deadlock in 
a bargaining dispute such is referred to an arbitration committee.  
France The Government can, when justified, demand that a “minimum degree of 
service” be provided in certain public services. “Sensitive” civil servants do not 
have the right to strike. These include prefects, judges, military, prison guards, 
the police, etc. 
Greece When calling a strike, a trade union must provide the minimum staff necessary 
for the safety of installations and the prevention of damage or accidents. The 
right to strike is subject to limitation for public servants and employees of local 
government agencies, public corporations, and in certain “public benefit” 
enterprises vital to society as a whole. Strikes are forbidden for employees of 
the judiciary, security services and police. 
In the case of public utilities and services, it is the legal responsibility of the 
employer to specify the staff required to maintain essential public services.  It is 
the legal responsibility of the unions to make available the staff required to 
maintain essential services for the community. 
 
NOTE: Failure to ensure the availability of the specified emergency staff 
42 
renders a strike unlawful, and the law provides for severe sanctions imposable 
on members of the union’s executive council and on strikers, which extend as 
far as dismissal.  
Italy Advance notice of 10 days has to be respected for each strike in essential 
services (Act. No. 146 of 1990). According to the same Act, minimum services 
to be performed by workers in a series of sectors, regarded as of general 
interest, have to be established through collective agreements. 
A Commission of “Guarantee on Strikes in Essential Services” has the function 
within essential public services of assessing the adequacy of the minimum level 
of services to be maintained that has been defined by collective agreement, 
with a view to reconciling the right to strike with the enjoyment of certain 
constitutionally protected personal rights.  If the Commission judges these 
levels to be inadequate, it puts forward proposals to the parties, with a view to 
guaranteeing the rights of consumers. 
 
NOTE: The Commission has no binding powers and in the event of the parties’ 
failure to agree in respect of minimum-service levels the law offers no 
alternative solution with the consequence that, in the event of strike action, a 
sector of essential services may be left without legal regulation. 
 
Portugal When a strike is declared in any of the following public service sectors the 
organisers are obliged by law to provide minimum service: postal service and 
telecommunications; medical services; public health, including funerals; power, 
supply, mines and fuel; water supply; firefighting; public transport of cattle, 
public perishable foods and essential goods. The definition of the minimum 
service required can be stipulated or changed by collective agreements. 
Spain During all strikes, there is an obligation to maintain the safety and maintenance 
services necessary for human safety and protection of the company’s property. 
When a strike is held in essential public services, a minimum level of service 
must be ensured. Exceptionally, in the event of possible harm to the national 
economy, the Government may end a strike by imposing compulsory 
arbitration. The right to strike is not accorded to judges, magistrates, public 
prosecutors, police and military forces. 
 
The establishment of the maintenance of minimum-service levels within 
essential public services are either arranged as part of self-regulation of strike 
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action or through the imposition by the authorities of guaranteed minimum 
levels. 
 
NOTE: Where the Government issues “minimum-service decrees” the levels 
imposed tend to involve a large number of workers and little consideration is 
given to the offers and proposals on the matter made by trade unions.  These 
decrees frequently give rise to appeals before the courts. 
 
 
4 2 3 CONCLUSION  
 
From the above, the conceptualization of the Morris model on a consequences-based (or 
harm-based) approach to essentiality is evident.  These countries allow for “special 
provisions” to be invoked if industrial action is deemed by a particular person or body to 
threaten particular consequences.  
 
There is also a concept that could be described as “self-regulation” that is evident in some of 
these countries.  In Portugal unions have the responsibility to ensure that the minimum 
services are maintained in the identified essential services.  Similarly in Greece when calling 
a strike, a trade union must provide the minimum staff necessary for the safety of 
installations and the prevention of damage or accidents.  It is interesting to note the provision 
of imposing of penalties in the Greece model on individuals and Union executives if they do 
not adhere to the provision.  
 
Another interesting concept is that minimum-services agreements is done on an individual 
strike basis and may inadvertently differ from strike to strike.  There is no predetermination of 
a number of workers or a % of workers that may constitute a minimum service.   
 
4 3 THE GERMAN MODEL 
 
In understanding the German model it is imperative to have an understanding of the structure 
of the State and public administration, the two status groups of the public servants and the 
differential application of the right to associate, collective bargaining and the right to strike.  
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4 3 1  THE STRUCTURE OF THE STATE AND PUBLIC ADMINISTRATION  
 
In the Federal Republic of Germany, the state is governed by the constitution, the Basic Law 
of 23 May 1949.  The State is rooted in the principle of the rule of law, which governs the 
relationship between the State and its citizens. 
 
Three principles enshrined in the Basic Law are of particular significance for the structure of 
the state and the administration, namely: 
 
 separation of powers, 
 federal system of government, 
 self-government for local authorities. 
 
The separation of powers is at the core of the rule of law. In order to safeguard the interests 
of citizens vis-à-vis the State and to prevent the State from becoming all-powerful, State 
power is divided into three functions – legislative, executive and judicial – which are each 
assigned to special bodies.  The principle of the separation of powers is intended to allow 
these State functions to limit and control one another. 
 
Germany was constituted as a Federal Republic on the basis of the Basic Law.  The Federal 
Republic is made up of states (Länder) within a Federation (Bund).  As constituents of the 
Federation, the Länder are states with sovereign rights and responsibilities which are not 
devolved from the Federation but are granted to them by the Basic Law. 
 
State power is divided between the Federation and the Länder according to tasks and 
functions.  As a basic rule, the Basic Law stipulates that exercise of State powers is a matter 
for the Länder.  The Federation has administrative and legislative power only in those areas 
laid down by the Basic Law.  For example, the Federation may adopt laws in areas which in 
the public interest require uniform regulation at national level.  In practice, the legislative 
function falls mainly within the responsibility of the Federation, whereas the Länder focus on 
administration.  As a rule, the public administration of the Länder carries out federal law. 
 
At federal and Länder level, administrative functions are carried out by the “direct state 
administration”, ie by federal and Länder authorities.  However, there are also legally 
independent administrative bodies which form the “indirect” public administration.  The legally 
and organizationally independent institutions of the “indirect” administration are subject only 
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to limited State supervision or are completely independent, as is the case with Germany’s 
central bank, the Bundesbank. 
 
Through the Bundesrat, the Länder exert influence on federal legislation as well as on 
matters concerning the European Union. 
 
Responsibility for the public administration, however, does not lie with the Federation and the 
Lander alone.  Under the Basic Law, local matters are dealt with independently by the bodies 
of local self-government (local authorities).  In addition, local authorities also perform state 
functions on behalf of the federal and Länder Governments. 
 
Administration in Germany is organized in three independent levels: 
 
■ the administration of the Federal Government, 
■ the administration of the Länder, and 
■ the administration of the local authorities. 
 
In principle, each of these administrative areas has a distinct set of functions.  There is no 
hierarchy from local authority through a Länder to the Federal Government. 
 
Public service staff at federal, Lander and local level make up 3.5 per cent of the total 
population.  This figure is only slightly above the EU average of 3.2 per cent.  
Below follows a breakdown of the Public Service: 
 
Gainfully employed population:54 38.2 million 
■ men  20.9 million 
■ women   17.3 million 
 
Public-service staff:55 4.49 million 
■ men    2.11 million 
■ women  2.38 million 
 
 
  
                                               
54  Source: Federal Statistical Office, Specialist Series 1, Series 4.1.1, 2007. 
55  Source: Federal Statistical Office, Specialist Series 14, Series 6, 2007. 
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Groups of public-service staff 
 
 
 
 
 
 
 
 
 
Groups of 
Public- 
Service Staff 
at Federal Level 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
4 3 2 TWO STATUS GROUPS OF THE PUBLIC SERVICE 
 
The constitution stipulates that the exercise of sovereign authority should, as a rule, be 
entrusted to members of the public service who stand in a relationship of service and loyalty 
defined by public law (Art 33(4) of the Basic Law), that is, civil servants.  In addition, public-
service tasks are performed by public employees without civil-servant status. 
 
Judges and military personnel stand in a special relationship to the federal level. 
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The Basic Law does not define what “sovereign authority” means.  Therefore, Article 33(4) of 
the Basic Law is not considered to be rigidly restricting the exercise of sovereign authority to 
civil servants.  The professional civil service is intended to guarantee sound administration 
based on expertise, professional ability and loyal fulfilment of duties, and ensure that 
essential tasks are carried out continuously.  Civil servants are mainly employed in core 
areas of administration, in particular in supervisory positions and in areas involving the 
exercise of sovereign authority (police, fire brigades, prison service, financial administration), 
but also in many areas of benefits administration. In contrast, public employees are 
employed in health and social services and in technical professions. 
 
Given the relation between rule and exception defined in Article 33(4) of the Basic Law, the 
distinction between civil servants and public employees in terms of functions is fluid in 
practice.  Each authority has a certain scope for action and may decide whether to employ 
civil servants or public employees. 
 
The legal status of civil servants is governed by legal acts (laws and ordinances).  The 
German Bundestag has the right to determine the rights and duties of civil servants as well 
as their salaries and pensions by law.  The employment of judges and military personnel, like 
that of civil servants, is also governed by public law. 
 
Public employees are employed on the basis of a contract under private law.  General labour 
law applies to them as to all employees in Germany.  However, specific working conditions 
are set out in collective agreements negotiated between the public employers at federal, 
Länder or local level and the responsible unions. 
 
Public employees and civil servants have equal status.  However, in addition to the restriction 
imposed by Article 33(4) of the Basic Law, there are significant differences between the two 
groups.  In particular, only civil servants are subject to special obligations such as serving in 
a relationship of loyalty.  The obligations of public employees, on the other hand, are based 
on their function as specified in the work contract and the collective agreements.  Only civil 
servants are prohibited from striking, as a sign of their special loyalty to the state and 
ensuring that the core responsibilities of the public service are performed reliably without 
interruption. 
 
Members of the Federal Government, ie the Federal Chancellor and the federal ministers, 
are not civil servants; their office is governed by public law and aimed at exercising 
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governmental functions.  However, this office under public law has developed out of 
employment as a civil servant and is governed by law, specifically the Act on Federal 
Ministers. 
 
4 3 3 THE RIGHT OF ASSOCIATION, COLLECTIVE BARGAINING AND 
STRIKE OF CIVIL SERVANTS  
 
Civil servants have no right to strike.  The basic law provides that, because of their special 
obligations, civil servants are entrusted to secure and safeguard the functions of the public 
administration.  A strike would be incompatible with this basic requirement and would be 
directed against the parliament, the democratically elected body which adopts laws 
governing civil servants' remuneration and working conditions and in doing so takes into 
account the reciprocal relationship of service and loyalty.  Like all citizens, civil servants have 
the basic right to form associations and societies and thus the unrestricted possibility to 
organize and defend their interests together. 
 
The German Government believes that the ban on strikes does not mean that concerns of 
civil servants regarding employment conditions are ignored.  Their concerns are represented 
by umbrella organizations of public service unions as part of their role in preparing general 
rules for the public service. 
 
The fulfilment of their constitutional tasks requires not only that civil servants are bound in a 
particular way by their duties but also that they are granted rights which place them in a 
legally and economically autonomous position enabling them to fulfil the duties of their office 
according to the principles of the rule of law and unaffected by party interests, without fear of 
threat to their livelihood. 
 
Their rights include: 
 
 Appointment for life. It ensures that civil servants fulfil their constitutional task and 
guarantees the neutrality of public administration and the legal and economic 
independence of civil servants.  Only under exceptional circumstances expressly 
defined by law is it possible to leave the public service, for example upon reaching 
the statutory retirement age, removal from public service upon the civil servant's 
own application, or dismissal from service as a disciplinary measure. 
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 Maintenance principle: Civil servants are entitled to salaries and pensions 
appropriate to their office.  Salaries must ensure an appropriate standard of living, 
taking into account the grade, significance and responsibility of the office in order 
that civil servants may fully commit themselves to the public service as a life 
profession. 
 
 The right to an appropriate position means that civil servants must not be employed 
below their career qualification.  This ensures that tasks are performed 
independently. 
 
 In addition, civil servants and their families are entitled to care and protection from 
their employer.  This right continues to apply even after their active career.  The 
scope of the employer's duty of care is based on the individual case and may 
include assistance and advice, financial benefits and protection against attacks from 
third parties. 
  
4 3 4 THE RIGHT OF ASSOCIATION, COLLECTIVE BARGAINING AND 
STRIKE OF PUBLIC EMPLOYEES  
 
Like employees in the private sector, employees in the public service are employed on the 
basis of an employment contract under private law.  This employment contract is subject to 
the general rules of German labour law and the specific rules of the relevant collective 
agreements.  The law governing collective agreements for the public service specifies almost 
all major terms of employment. 
 
The right to form associations and societies with the right to conclude collective agreements 
was initially refused to white-collar employees in the public service, being reserved for blue-
collar workers.  After the general right to form associations and societies was recognized 
expressly also for “civil servants and state workers” and enshrined in Article 159 of the 1919 
Weimar Constitution, the way was open for collective agreements on terms of employment. 
The Reich Office Workers Collective Agreement (Reichtsangestelltentarifvertrag) of 2 May 
1924 served as a model for subsequent collective agreements in the public service.  The 
1949 Collective Agreement Act (Tarifvertragsgesetz) from the outset applied also to the 
public service. 
 
Collective agreements applying to the public service are negotiated between the public 
employers on the one hand and the unions represented in the public service on the other.  
The federal level is represented by the Federal Minister of the Interior who works closely with 
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the Federal Minister of Finance and seeks the consent of the Federal Cabinet in important 
matters. 
 
The Lander conlude their own collective agreements with the unions. 
 
Public employees have the right to strike in order to enforce their demands in the framework 
of collective negotiations.  Strikes must be organized by the unions and must not have any 
other purpose than improving the working conditions or enforcing demands in collective-
agreement negotiations.  They are only permissible as a last resort after all available means 
of reaching an agreement have been exhausted.  Political strikes are prohibited in Germany. 
 
4 3 5 CONCLUSION  
 
In Germany the concept of “Essential Services” is referred to as “Emergency Services”.  
 
Owing to the structure of the state and public administration in Germany the majority of what 
could be defined as essential services is performed by civil servants who do not have the 
right to strike.  
 
But important to note is that this limitation on the right to strike is compensated with the 
granting of rights which places them in a legally and economically autonomous position, 
enabling them to fulfil the duties of their office according to the principles of the rule of law 
and unaffected by party interests, without fear of threat to their livelihood. 
 
In sectors like Health that do not form part of the civil-service structure, but would be an 
emergency service (essential services), where workers have the right to strike.  There is no 
specific law that regulates the provisions of minimum services in these sectors, however, it is 
common that, before workers in these sectors embark on a strike, unions and the employer 
will first agree on what would constitute a minimum services.  This will depend on the actual 
occupancy of the hospital, the list of surgeries to be performed and any other special 
condition that should be considered.  
 
There have been no real recorded strikes in the health sector and therefore statistics on the 
effectiveness are limited.  
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4 4 THE FINLAND MODEL  
 
This model brings a different perspective to the process of management of strikes.  It allows 
for process of conciliation, arbitration and prohibitions to prolong the period before parties 
may actually commence with a strike.  
 
In understanding this it is important to have a brief background of collective bargaining and 
unionization in Finland, the broad legal framework and the right to industrial peace and 
industrial action.  
 
Provisions in Finland applicable to the private sector are applicable to the public services 
with minimal differences.  
 
4 4 1 UNIONIZATION  
 
In Finland, the unionization of workers began in the late 19th century.  The Civil War in 1918 
interrupted such nascent negotiation practices right after Finland had gained independence 
in 1917.  The strained relations between workers and employers did not relax before the 
Second World War, with the labour-market organisations only acknowledging one another as 
negotiating parties in 1940. 
 
The number of labour-market organisation members started to grow, and the systems 
developed towards the end of the 1940s.  Since the end of 1960s, labour-market relations 
have been shaped through tripartite cooperation, and the labour-market system has become 
an important national institution. 
 
There are approximately 2.2 million wage and salary earners in Finland (86.6 per cent of 
those who are working).  
 
4 4 2 THE LEGAL FRAMEWORK  
 
The most important acts applying to the employment relationship of an individual employee 
include the Employment Contracts Act, the Working Hours Act, and the Annual Holidays Act.  
 
The key acts representing collective-labour legislation are the Collective Agreements Act and 
the Act on Cooperation within Undertakings. 
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Collective agreements play a pivotal role in the system by which the terms of Finnish 
employment relationships are determined.  The Collective Agreements Act governs the rights 
of employers and their employer organisations on one side and employee organisations on 
the other to agree on the terms applied to employment relationships in a way that binds 
employers and employees. 
 
The central principles on collective bargaining have been recorded in the Collective 
Agreements Act.56  Collective agreements have two important functions: they guarantee the 
employees minimum-level terms of employment and, on the other hand, they contain a duty 
to maintain industrial peace.  
 
The Collective Agreements Act includes provisions regarding the conclusion, applicability 
and observance of collective agreements, as well as a duty to maintain industrial peace.  The 
duty to maintain industrial peace concerns the term of validity of the collective agreement 
and requires refraining from industrial action against the collective agreement. 
 
4 4 3 THE RIGHT TO INDUSTRIAL PEACE AND INDUSTRIAL ACTION  
 
Provisions on the rights of employees and employers to take collective industrial action are 
laid down in the Act on Mediation in Labour Disputes (420/1962).  A national conciliator, 
assisted by other conciliators, is appointed for the purpose of mediation of labour disputes 
between employers and employees, and the promotion of relations between labour-market 
parties. 
 
The employer and employee parties bound by a collective agreement may not, during its 
validity, take industrial action that is directed against the collective agreement as a whole or 
any of its provisions.  The parties and their subordinate associations have the duty to super-
vise the preservation of industrial peace.  A single employer and/or an employer and 
employee association may be ordered to pay a compensatory fine for breaking the industrial 
peace. 
 
Once the collective agreement has expired, ie during a period with no valid agreement, the 
employees’ party may put pressure on the employer through strikes or other measures of 
                                               
56  Collective Agreement Act 436/1946. 
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industrial action.  The employer, on the other hand, may use a lockout.  Political strikes and 
sympathy strikes are permitted. 
 
4 4 3 1 ARBITRATION PROCEDURE FOR CONFLICTS OF INTEREST DISPUTES 
 
The purpose of the arbitration procedure is to help labour-market organisations reach a 
collective agreement when the negotiations have stalled.  There is one Public Conciliator and 
six part-time regional conciliators appointed by him or her to arrange the arbitration 
procedures.  By law, the parties have the duty to be present at the arbitration, but they do not 
have the duty to accept the arbitration proposal the conciliator may present. 
 
4 4 4 CONCLUSION  
 
In Finland there is no specific rule on the determination of a minimum service during 
industrial action.  
 
The provisions are regulated in that the Act of Mediation in Labour Disputes, section 7 and 8 
sets out the rules.  The law (section 7) holds that, when planning industrial action, the office 
of the national conciliator and the other party to the dispute must have been given notice in 
writing at least two weeks beforehand, with an indication of the causes of the projected 
stoppage or the extension of the stoppage, the date of its commencement and its scope.  
 
In the section 8 of the Act on Mediation of Labour Disputes, it states that if a labour dispute is 
intended to give rise to a work stoppage or the extension of the same that is considered, in 
the light of its scope or the nature of the sector involved, to affect essential functions of 
society or to prejudice the general interest to a considerable extent, the Ministry of 
Employment and Economy may, at the proposal of the conciliator or conciliation board 
involved, and with the object of reserving sufficient time for mediation, prohibit the projected 
stoppage or its extension or commencement for a maximum of fourteen days from the 
announced date of its commencement.  
 
In the case of a dispute over the terms of employment of civil servants, the Ministry may, for 
special reasons, at the proposal of the conciliator or conciliation board involved, extend its 
prohibition of the work stoppage for an additional seven days.  
 
There is definitely a strong emphasis on alternative dispute-resolution procedures in order to 
endeavour to prevent strike action. The provision for extension may be seen as strategy to 
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force parties into a “cool off” period. In extending the prohibition of the work stoppage, 
workers may lose interest as the emotional part of going on a strike is diluted.     
 
4 5  THE CANADA MODEL  
 
In terms of the Canadian Constitution, labour matters are dealt with exclusively by the 
Parliament of one level of Government (provincial or federal), and that Parliament alone has 
the authority to adopt legislation governing employment and/or labour matters within its 
territory.  However, certain undertakings are subject to the exclusive jurisdiction of the 
Parliament of Canada. 
 
A summary of the provisions of Division 8 (sections 119 to 134) of the Canadian Public 
Service Labour Relations Act, 2003, c. 22, s.2 (PSLRA), which governs essential services, is 
set out below. 
 
Public-service bargaining agents may elect to resolve interest disputes through conciliation 
or arbitration. (PSLRA: section 103) If the bargaining agent elects to resolve disputes through 
conciliation, then the provisions of Division 8 of the PSLRA apply.  
 
In terms of the PSLRA57 the parties are required to reach agreement on how essential 
services are to be regulated.  If the parties cannot agree on any issues, the Public Services 
Labour Relations Board (PSLRB) may resolve these disputes. 
 
The PSLRA defines an “essential service” as “a service, facility or activity of the Government 
of Canada that is, or will be, at any time, necessary for the safety or security of the public or 
any segment of the public”.58  
 
Services should be identified as essential where there are reasonable grounds for accepting 
the probability, or even the possibility, that human life or public safety would suffer if a work 
stoppage interrupted the duties of these employees.59 
 
A position that is necessary for the employer to provide an essential service includes a 
position where the occupant is required at any time to: 
                                               
57  Canadian Public Service Labour Relations Act, 2003. 
58  Canadian Public Service Labour Relations Act, 2003 s 4(1). 
59  Guidelines (2005), Government of Canada, Treasury Board of Canada Secretariat (2005) Guidelines for 
Essential Services Agreements)  http://www.tbs-sct.gc.ca/pol/doc-. 
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• perform duties of the position that relate to the provision of essential services; or 
 
• be available during their off-duty hours to report to work without delay to perform 
essential services.60  
 
The PSLRA defines an “essential-services agreement” as “an agreement between the 
employer and the bargaining agent for a bargaining unit that identifies: 
 
• the types of positions in the bargaining unit that are necessary for the employer to 
provide essential services 
 
• the number of those positions that are required for these purposes, and 
 
• the specific positions that are necessary for that purpose”.61 
 
The employer has the exclusive right to determine the level of service required, including the 
extent to which and frequency with which the service will be provided.62 
 
Once the employer gives notice to the bargaining agent that it considers that employees in 
the bargaining unit occupy positions that are necessary for the employer to provide essential 
services, the parties must then make every reasonable effort to enter into an essential-
services agreement as soon as possible.63 
 
For the purpose of identifying the number of positions that are necessary for the employer to 
provide an essential service, the employer and the bargaining agent may agree that some 
employees in the bargaining unit may be required to perform their duties that relate to the 
provision of the essential service in a greater proportion during a strike than they do 
normally.64 
 
The calculation of the number of employees required to provide essential services is 
determined on the following basis: 
 
                                               
60  Canadian Public Service Labour Relations Act, 2003 s 4(2). 
61  Canadian Public Service Labour Relations Act, 2003 s 4(1). 
62  Canadian Public Service Labour Relations Act, 2003 s 120. 
63  Canadian Public Service Labour Relations Act, 2003 s 122. 
64  Canadian Public Service Labour Relations Act, 2003 s 121. 
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• without regard to the availability of other persons (for example: unrepresented 
employees and managers) to provide the essential services in the event of a strike, 
and 
 
• the employer would not have to change its normal operations, including normal 
hours of work, the extent of the employers’ use of overtime and the equipment 
used.65 
 
Once the level of service and the number of positions have been determined, the 
departmental and bargaining agents’ representatives are expected to meet to examine the 
position of each employee in the bargaining unit in order to determine whether or not each 
position is essential to the safety or security of the public.  
 
During this process the parties will either: 
 
• agree the position as essential; 
• agree that the position is not essential, or 
• disagree.66 
 
If the employer and the bargaining agent are unable to enter into an essential services 
agreement, either of them may apply to the Board to determine any unresolved matter that 
may be included in an essential services agreement.  The Board may delay dealing with the 
application until it is satisfied that the employer and the bargaining agent have made every 
reasonable effort to enter into an essential-services agreement.  After considering the 
application, the Board may determine any matter that the employer and the bargaining agent 
have not agreed on that may be included in an essential-services agreement and make an 
order deeming: 
 
• the matter determined by it to be part of an essential-services agreement between 
the employer and the bargaining agent; 
 
• that the employer and the bargaining agent have entered into an essential-services 
agreement; and67  
 
                                               
65  Canadian Public Service Labour Relations Act, 2003 s 121(2). 
66  Guidelines (2005), Government of Canada, Treasury Board of Canada Secretariat (2005) Guidelines for 
Essential Services Agreements) par 5 1 4. 
67  Canadian Public Service Labour Relations Act, 2003 s 123. 
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• the PSLRB may not make an order which requires the employer to change the level 
at which the essential service is to be provided, including the extent to which and the 
frequency with which the service is to be provided.68  
 
If an employee is given notice that he or she occupies an essential-services position that 
employee is prohibited from participating in a strike.69  If an employee contravenes section 
196, the employee will be guilty of an offence and is liable on summary conviction to a fine of 
not more than $1,000.70 
 
Either party to an agreement may give notice that it seeks to amend the agreement or the 
parties must make every effort to reach agreement as soon as possible.71 
 
If either the employer or the bargaining agent believes that a temporary amendment to an 
essential services agreement, or its suspension, is necessary because of an emergency, but 
the parties are unable to agree to do so, either of them may, at any time, apply to the Board 
for an order temporarily amending, or suspending, the agreement.72  The kinds of situations 
envisaged might include: 
 
• a public-security threat; 
 
• a major health or environmental emergency, or 
 
• any other exigent circumstances where federal employees would be needed to be 
on the job, above and beyond what an essential-services agreement would call for.73 
 
Under the PSLRA, the PSLRB has the responsibility to designate essential services.  In so 
doing, the PSLRB does not balance the right to strike versus ensuring essential services are 
provided to the public.  The only issue is whether the duties of the position relate to the 
safety or security of the public.74 
 
                                               
68  Canadian Public Service Labour Relations Act, 2003 s 123(4). 
69  Canadian Public Service Labour Relations Act, 2003 s 196. 
70  Canadian Public Service Labour Relations Act, 2003 s 201. 
71  Canadian Public Service Labour Relations Act, 2003 s 126. 
72  Canadian Public Service Labour Relations Act, 2003 s 131. 
73  Guidelines (2005), Government of Canada, Treasury Board of Canada Secretariat (2005) Guidelines for 
Essential Services Agreements) par 5 1 3. 
74  Guidelines (2005), Government of Canada, Treasury Board of Canada Secretariat (2005) Guidelines for 
Essential Services Agreements) par 4 2. 
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The principles below are derived from the Public Service Staff Relations Board (PSSRB) (the 
predecessor to the PSLRB) concerning the designation provisions in the former Public 
Service Staff Relations Act (PSSRA).  The essential-services provisions in the PSLRA differ 
from those in the former PSSRA, but the requirement that a service be necessary for the 
safety or security of the public remains the same.  Although the case law does not bind the 
PSLRB, the Guidelines75 (2005) suggest that the parties may desire to keep the principles in 
mind when establishing their essential-services agreements: 
 
• “Inconvenience to the public” is not a valid consideration for determining essential 
services. 
 
• The Board will err on the side of caution.  The Board will designate where there is 
just the possibility that human life or public safety would be harmed.  However, the 
Board will consider the regular duties of the employees, and not at an extraordinary, 
hypothetical situation.  “Safety and security” can also relate to future situations. 
 
• Safety/security duties do not encompass duties that would protect the employer or 
the public from economic hardship (with the exception of the payment of social 
welfare benefits). 
 
• The mental, psychological or emotional state of individuals is not covered by 
safety/security to the public. 
 
• Employees who maintain equipment/facilities that may contribute to safety perform 
duties that are necessary for the safety or security of the public. 
 
• The term “public” is to be given a broad meaning. It includes employees and 
inmates. 
 
• The Board is not entitled to impose restrictions on the employer as to how it should 
carry on the affairs of Government except to the extent that the employees who are 
designated may affect the capacity of the employer to provide certain services.  The 
Board is not authorised to determine the level of service. 
                                               
75  Guidelines (2005), Government of Canada, Treasury Board of Canada Secretariat (2005) Guidelines for 
Essential Services Agreements)  http://www.tbs-sct.gc.ca/pol/doc-. 
59 
 
• The Board will designate supervisors of those who are designated, but at a reduced 
number, even though this may mean services will suffer in the long run.  It will also 
designate experts at OTTAWA H.Q. who support the operations.  
 
A report by the National Law Center for inter-American Free Trade (NLCIFT, 2000) 
discusses the various legal mechanisms chosen by provincial and territorial governments in 
Canada to govern disputes in essential services. 
 
Historically, when public employees in Canada went on protracted strikes and consequently 
deprived the public of services considered important or essential, “back-to-work” legislation 
was the legal mechanism used to force the return to work of the striking employees.  These 
laws have been enacted in the context of legal or illegal strikes in a variety of sectors such as 
postal services, nursing and pharmaceutical services in hospitals, ambulance services, 
electricity services, and maintenance and waste-collection services in buildings managed by 
public organizations. 
 
This kind of “back-to-work” legislation typically contains penalty provisions for violations of 
the law including the following: 
 
(a)  fines for the individual, the union or the employer; 
(b)  salary reductions for the employees; and 
(c)  the loss of seniority rights for employees.  
 
For example, in 1997 the Federal Government enacted the Act to Provide for the 
Resumption and Continuation of Postal Services, (Postal Services Continuation Act, 1997, 
S.C. 1997, c. 34), which forced the return to work of striking postal workers, extended the 
term of the expired collective agreement until a new agreement came into force, prohibited 
any new lock-out or strike, and appointed a mediator-arbitrator to act as “conciliator” between 
the union and the employer as well as to decide the terms of a new collective agreement.  
 
The law specifically stipulated that the mediator-arbitrator: 
 
“... shall be guided by the need for terms and conditions of employment that are 
consistent with the Canada Post Corporation Act and the viability and financial 
stability of Canada Post, taking into account: 
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a) that the Canada Post Corporation must, without recourse to undue increases 
in postal rates, 
b) operate efficiently, 
c) improve productivity, and 
d) meet acceptable standards of service; and 
e) the importance of good labor-management relations between the Canada 
Post Corporation and the Union.”  
 
The law also contained wage increases to be incorporated in the new agreement. Violations 
of this law were punishable with fines of $1,000 per offence for individuals; $50,000 per 
offence for individuals acting in the capacity of an officer or representative of the employer or 
of the union; and, $100,000 for violation by the Union or the employer, for each day or part of 
day during which the offence continued. 
 
Similar laws were enacted by provincial legislatures.  For example, in Quebec, the 1990 Act 
to Ensure Continuity of Electrical Service by Hydro-Quebec (S.Q. 1990, c.9.) forced the 
return to work of striking Hydro-Quebec employees and imposed the terms and conditions of 
the new collective agreements.  The law contained a clear prohibition of a strike or lock-out 
and imposed significant penalties for violation of its provisions, including: 
 
• the cancellation of the union's right to union dues for unions which would declare or 
continue a strike, said penalty to be applied for twelve (12) weeks for each day or 
part of day during which such a strike would occur; 
 
• a monetary penalty to be imposed on each employee who violated the Act, said 
penalty to be of an amount equal to the wages he would have earned during the 
violation period and to be deducted from future wages to be earned, after his return 
to work; and 
 
• fines from $25 up to $10,000 for individuals; from $5,000 to $60,000 for 
representatives of the union or of Hydro-Quebec; and from $20,000 to $100,000 for 
the unions which violated the law. 
 
In recent years, however, many provincial and territorial governments have adopted a more 
preventive approach regarding which “essential services” had to be maintained 
notwithstanding any strike or lock-out. 
 
In 1999, nurses in Quebec declared an illegal strike during negotiations with the Quebec 
Government.  Even though basic “essential services” were maintained, the duration of the 
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strike resulted in very long delays and/or cancellation of many non-urgent health-care 
services normally provided to the public.  The Quebec Government reacted by adopting the 
Act Respecting the Provision of Nursing and Pharmaceutical Services, (S.Q. 1999, c.39), 
forcing the immediate return to work of all the striking nurses and imposing severe fines, 
salary reductions and loss of seniority rights for all the nurses who violated the law. 
 
The strike ended as a result of this legislation, and the nurses who were penalized continued 
to object to the penalties that were imposed on them, both financially and with regard to their 
seniority. 
 
However, Blaikie (2002) reports that the Canadian Governments have, on several occasions, 
found themselves on the losing end of complaints to the ILO.  For example, in Case No 1451 
(1988) and again in Case No, 1985 (1998), the Canadian Government was found to have 
violated the principles of freedom of association in legislating striking postal employees back 
to work and imposing binding arbitration.  The view of the Committee on Freedom of 
Association has consistently been that back-to-work legislation was only justified in the case 
of essential services where the life, health or personal safety of the population was put at risk 
by strike action and that this kind of legislation had to be framed narrowly to interfere as little 
as possible with the right to strike.  Therefore, the Committee on Freedom of Association 
found in both of the cases referred to above, that the work performed by postal employees 
was not in the nature of essential services, that Convention No 87 was breached by back-to-
work legislation, and that Parliament should refrain from taking similar action in the future. 
 
In Case No. 1451, the Canadian Government had argued that back to work legislation was 
justified in the public interest, and that Canadian domestic law had not been violated by the 
legislation since the Supreme Court of Canada had found that freedom of association under 
the Charter did not guarantee to unions the right to bargain collectively and to strike (Blaikie, 
2002).  The Committee on Freedom of Association responded that the ILO was a different 
forum from the Supreme Court of Canada, and would not be bound by any determinations by 
the Court on freedom-of-association issues. It also asserted that its mandate was to 
determine whether complaints substantiated a violation of the principles enshrined in the 
ILO's conventions, and not those found in domestic Canadian law. 
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4 5 1  UNDERSTANDING THE CONCEPT OF ESSENTIAL SERVICES 
STATUTES IN CERTAIN OF THE PROVINCES AND TERRITORIES76 
 
4 5 1 1 ALBERTA 
 
The Labour Relations Code of Alberta (S.A. 1998, c.L-12.) provides that in certain 
circumstances the Lieutenant Governor in the Council of Alberta may issue an order 
determining that any strike or lockout is deemed illegal and is an offence under the Labour 
Relations Code of Alberta.  These circumstances include when the Lieutenant Governor is of 
the opinion that an emergency arising out of a labour dispute exists or may occur in such 
circumstances that damage to health or property is being caused or is likely to be caused 
because a sewage-system plant or equipment, or water, heating, electrical or gas-system 
plant or equipment has ceased to operate or health services have been reduced, have 
ceased or are likely to be reduced or to cease. 
 
When an order is issued, the Minister of Labour of Alberta must establish a procedure for the 
settlement of the dispute (such as prescribing terms and conditions of employment) and use 
all available means necessary to settle the dispute.  To settle a dispute, the Minister may 
establish a public-emergency tribunal whose decision will be binding on the parties.  The 
decision of this tribunal will then form part of the collective agreement. 
 
Once a strike has been declared illegal, the parties to the dispute may not alter the terms and 
conditions of employment that existed immediately prior to the dispute or that are prescribed 
by the Minister.  However, with the consent of the union’s bargaining agent, the employer 
may give effect to a proposed change in wages or hours of work. 
 
4 5 1 2 MANITOBA 
 
Under the Essential Services Act of Manitoba (S.M. 1996, c.23 - Cap. E145.), “essential 
services” mean services that are necessary to enable the employer to prevent danger to life, 
health or safety, the destruction or serious deterioration of machinery, equipment or 
premises, serious environmental damage, or disruption of the administration of the courts or 
of legislative drafting. 
 
The Act applies to every union, employer and employee covered by a collective agreement 
between a union and an employer, in both the public and private sectors.  The Government 
                                               
76  This information has been drawn from the Anton Roskam Report on Essential and Minimum Services 
dated 11 March 2009. 
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of Manitoba is also bound by this Act.  This law takes precedence over any other Act, 
regulation, collective agreement, arbitral or other award or decision and every obligation, 
right, claim, agreement or arrangement of any kind.  If the employer and the union do not 
have an essential-services agreement under this Act relating to employees covered by a 
collective agreement, the employer and the union must, at least 90 days before the 
expiration of the collective agreement, begin negotiations on an essential-services 
agreement.  For purposes of the essential services agreement, any employer, other than the 
Government of Manitoba, must, upon beginning negotiations, inform the union and identify 
which of the employer's services are to be considered essential services. 
 
If an employer and union have not concluded an essential-services agreement during the 30-
day period before expiration of a collective agreement, the employer may, on its own 
initiative, or shall, at the request of the union, provide notice to the union setting out the list of 
essential employees. In the event or threat of a work stoppage, the employer shall, if no 
essential-services agreement is in effect under this Act, provide notice to the union setting 
out: 
 
(a) the classifications of employees who must work during the work stoppage to 
maintain essential services; 
 
(b) the number of employees in each classification who must work during the work 
stoppage to maintain essential services; 
 
(c) the names of the employees within those classifications who must work during the 
work stoppage to maintain essential services; and 
 
(d) in the case of an employer other than the Government of Manitoba, the essential 
services that must be maintained. 
 
The union may apply to the labour board to modify that list.  Upon receipt of such an 
application, the board may conduct any hearing or investigation and may amend, modify, 
revoke or replace the list or any order previously made. 
 
A notice to terminate an essential-services agreement may be given if the employer and the 
union have a collective agreement in effect and if the notice to terminate the agreement is 
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provided by the employer to the union or by the union to the employer at least 100 days 
before the expiration of the collective agreement. 
 
4 5 1 3 ONTARIO 
 
In Ontario, the provisions pertaining to essential services are found in the Crown Employees 
Collective Bargaining Act (R.S.O. 1993, c. 38.).  This law applies only to public servants.  
The definition of “essential services” as set forth within the Act, is broad and includes 
services necessary to permit the employer to prevent danger to life, health and safety, 
destruction or serious deterioration of machinery equipment, serious environmental damages 
or disruption of the administration of the courts or of legislative drafting. 
 
An employer of Crown employees and a trade union representing Crown employees who 
have negotiated or are negotiating a collective agreement must conclude an essential-
services agreement that defines essential services, as well as the number of employees and 
the positions which are necessary to enable the employer to provide such services.  The 
agreement must contain similar provisions applicable in cases of an emergency. 
 
If the parties do not have an essential-services agreement, they must begin to negotiate one 
at least 180 days before expiration of the previous collective agreement.  At any time after 
the parties are required to begin negotiations, each party may request the Minister of Labour 
of Ontario to appoint a conciliation officer to confer with the parties and endeavour to effect 
an essential-services agreement.  In addition, on application by one of the parties, the 
labour-relations board shall determine any matters that the parties have not resolved.  
 
In doing so, the Labour Relations Board may: 
 
(a) determine any matters to be included in the essential services agreement; and 
 
(b) order that terms specified by the labour-relations board be deemed to be part of an 
essential-services agreement between the parties, and that the parties are deemed 
to have entered into an essential-services agreement. 
 
A party to an essential-services agreement may apply to the labour-relations board to amend 
the agreement.  The request is reviewed by the labour-relations board, which may amend the 
agreement or make such other orders as the board considers appropriate. 
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The law allows a party to terminate an essential-services agreement by giving a written 
notice to the other party, as long as there are at least 180 days left in the term of the 
collective agreement.  Further, an essential-services agreement may not, directly or 
indirectly, prevent the employer from using another person to perform any work during a 
strike or lockout. 
 
In terms of the Ambulance Services Collective Bargaining Act (R.S.O 2001, c.10), employees 
must conclude essential-service agreements with their employer.  However, if the essential-
service agreement is such that so few employees can strike that they are effectively deprived 
of their right to strike, they can apply to the Labour Board for an order that they are 
substantially deprived of the right to strike, and they may be granted an order that their 
interest dispute must be referred to arbitration.  Section 18 of the Act provides that: 
 
“(1) A party to an essential ambulance services agreement may apply to the 
Board for a declaration, 
 
(a) that the agreement has the effect of depriving employees in a 
bargaining unit that contains ambulance workers of a meaningful right 
to strike; or 
 
(b) that the agreement has the effect of depriving the employer of a 
meaningful right to lock employees out. 
 
(2) On an application under this section, the Board shall consider whether 
sufficient time has elapsed in the dispute between the parties to permit it to 
make the declaration under subsection (1). 
 
(3) The Board may defer making a decision on the application until a date that it 
considers appropriate. 
 
(4) In deciding whether to make the declaration, the Board shall consider only 
whether, because of the number of persons identified in the agreement 
whose services the employer has used to enable the employer to provide the 
essential ambulance services, the employees are deprived of a meaningful 
right to strike or the employer is deprived of a meaningful right to lock the 
employees out. 
 
(5) The Board shall not issue a declaration under subsection (1) if at least 75 
per cent of the employees in the bargaining unit or, if a percentage other 
than 75 per cent is prescribed, the prescribed percentage of the employees 
in the bargaining unit may strike or be locked out despite the essential 
ambulance services agreement. 
 
(6) For greater clarity, 
 
(a) nothing in subsection (5) requires the Board to issue a declaration if 
the number of employees who may strike or be locked out under the 
essential ambulance services agreement represents less than 75 per 
cent, or such other percentage as is prescribed, of the employees in 
the bargaining unit; and 
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(b) the Board shall not issue a declaration unless it finds that, because of 
the number of employees referred to in clause (a), the employees are 
deprived of a meaningful right to strike or the employer is deprived of 
a meaningful right to lock the employees out. 
 
(7) If a regulation is made prescribing a factor that the Board shall consider in 
addition to or instead of the factor described in subsection (4), the Board 
shall consider that factor in addition to or instead of the factor described in 
subsection (4) in deciding whether to make the declaration. 
 
(8) In making a decision under this section, the Board may, 
 
(a) amend the essential ambulance services agreement; 
 
(b) direct the parties to continue negotiations for a collective agreement; 
 
(c) direct the parties to confer with a mediator who shall endeavour to 
effect a collective agreement; 
 
(d) order that the bargaining unit be divided into two units, one consisting 
of employees who are ambulance workers and the other consisting of 
employees who are not ambulance workers, and that all matters 
remaining in dispute between the parties with respect to the 
ambulance workers be referred to an arbitrator for final and binding 
interest arbitration; or 
 
(e) give any other directions the Board considers appropriate. 
 
(9) For greater clarity, the Board shall not order arbitration under this section 
with respect to, 
 
(a) employees who are not ambulance workers; or 
 
(b) ambulance workers who are part of a bargaining unit that also 
contains employees who are not ambulance workers, unless the 
bargaining unit is divided in accordance with clause (8)(d).” 
 
The Ontaria Hospital Labour Disputes Arbitration Act (R.S.O 1990, c.14) makes provision for 
various arbitration methods to be adopted in the event that an interest dispute is referred to 
arbitration. 
 
 Where the Minister has informed the parties that the conciliation officer has been 
unable to effect a collective agreement, the matters in dispute between the parties 
shall be decided by arbitration in accordance with this Act. 
 
 Where the parties agree to have the matters in dispute between them decided by a 
single arbitrator, they shall, within the time set out in subsection 6 (1), jointly appoint 
a person who agreed to act. 
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 The person so appointed shall constitute the board of arbitration for the purposes of 
this Act and he or she shall have the powers and duties of the chair of a board of 
arbitration. 
 
 As soon as the parties appoint a person to act as a single arbitrator, they shall notify 
the Minister of the name and address of the person appointed. 
 
 Within seven days after the day upon which the Minister has informed the parties that 
the conciliation officer has been unable to effect a collective agreement, each of the 
parties shall appoint to a board of arbitration a member who has agreed to act. 
 
 The parties, by a mutual agreement in writing, may extend the period of seven days 
mentioned in subsection (1) for one further period of seven days. 
 
 Where a party fails to appoint a member of a board of arbitration within the period or 
periods mentioned in subsection (1), the Minister, upon the written request of either 
of the parties, shall appoint such member. 
 
 Within ten days after the day on which the second of the members was appointed, 
the two members appointed by or on behalf of the parties shall appoint a third 
member who has agreed to act, and such third member shall be the chair. 
 
 Where the two members appointed by or on behalf of the parties fail within ten days 
after the appointment of the second of them to agree upon the third member, notice 
of such failure shall be given forthwith to the Minister by the parties, the two 
members or either of them and the Minister shall appoint as a third member a 
person who is, in the opinion of the Minister, qualified to act. 
 
 As soon as one of the parties appoints a member to a board of arbitration, that party 
shall notify the other party and the Minister of the name and address of the member 
appointed. 
 
 As soon as the two members appoint a third member, they shall notify the Minister 
of the name and address of the third member appointed. 
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 If the chair of the arbitration board was appointed by the Minister, subject to 
subsections (7.2) to (7.4), the Minister shall select the method of arbitration and 
shall advise the chair of the board of arbitration of the selection. 
 
 The method selected shall be mediation-arbitration unless the Minister is of the view 
that another method is more appropriate. 
 
 The method selected shall not be final-offer-selection without mediation. 
 
 The method selected shall not be mediation-final-offer selection unless the Minister 
in his or her sole discretion selects that method because he or she is of the view that 
it is the most appropriate method having regard to the nature of the dispute. 
 
4 5 1 4 QUEBEC 
 
In the Province of Quebec, the law regarding essential services is comprehensive and well-
developed.  The relevant provisions are found in the Labour Code (R.S.Q., c. C-27.) and in 
the Act to Ensure that Essential Services are Maintained in the Health and Social Services 
Sector (R.S.Q., c.M-1.1.).  For the purpose of essential services, "public services" include 
any: 
 
• municipality or inter-municipal agency; 
 
• Institution and regional Board governed by the Act Respecting Health Services and 
Social Services (R.S.Q., c. S-4.2.); 
 
• telephone service (under the provincial jurisdiction); 
 
• provincial land-transport service such as railway or subway or bus or boat; 
 
• undertaking engaged in production, transmission, distribution or sale of gas or 
electricity and a gas-storage enterprise; 
 
• service operating or maintaining a waterworks system or sewer system or a water- 
purification and -treatment system; 
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• organization for protection of the forest against fire; 
 
• undertaking engaged in the incineration of waste or the removal, transportation, 
storage, treatment, processing or elimination of household garbage, biomedical 
waste, dead animal unfit for human consumption or animal residues intended for 
salvaging; 
 
• ambulance-service enterprise; 
 
• enterprise involved in the collection, distribution, transportation of blood; and 
 
• an agency that is mandated by the State (except the Societe des alcools du Quebec 
- The Quebec Liquor Board). 
 
In 1999, a strike of maintenance workers occurred in the public-housing system that 
continued for a protracted period of time.  The Government addressed the negative impact of 
the strike by adopting a special law which declared such services to constitute a “public 
service” within the ambit of the legislation pertaining to essential services.  See the Act to 
Ensure that Essential Services are Provided in the Office Municipal Dhabitation de Montreal 
(S.Q. 1999, c.10).  As a result of the legislation, basic-cleaning and garbage-pick-up services 
resumed in the buildings concerned and the impact of the strike was greatly diminished.  The 
legislation also contributed to an eventual agreement on the terms of a new collective 
agreement. 
 
If the Government believes that a strike or lockout involving a public service might endanger 
the public health or public safety, it may issue an order (upon recommendation from the 
Minister of Labour of Quebec), requiring an employer and a certified association to maintain 
essential services.  Such an order suspends the exercise of the right to strike until the parties 
have negotiated which essential services must be maintained in the event of a strike.  The 
process is as follows: 
 
• The Essential Services Council may designate a person to help the parties reach an 
agreement (on its own initiative or at the request of either party); 
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• if no agreement is reached, the certified association must forward to the employer 
and to the Council a list defining which essential services must be maintained in the 
event of a strike; 
 
• upon receipt of an agreement or a list, the Council shall determine whether the 
essential services provided therein are sufficient; 
 
• if the Council considers the services to be insufficient, it may, before reporting to the 
Minister, make the appropriate recommendations to the parties to amend the list or 
the agreement; 
 
• the Council must report every case to the Minister when the essential services 
provided for in an agreement or in a list are insufficient or are not rendered during a 
strike, and the content of any report made to the Minister must be made public; 
 
• no person may deviate from the provisions contained in an essential-services 
agreement or a list. 
 
Employees of a public service may declare a strike only if they have acquired the right to 
strike, and if prior notice of their intention to go on strike has been given to the Minister and 
the employer, and to the Council if the Government is of the opinion that a strike may 
endanger the public health or public safety.  Such prior notice must be in writing, and 
provided not less than seven juridical days before the contemplated date of the strike. 
 
When the Government believes that a strike may endanger the public health and public 
safety, no strike may be declared unless an essential-services agreement has been 
forwarded to the Council at least seven days in advance, or unless a list has been forwarded 
to the Council and to the employer not less than seven days before the contemplated date of 
the strike. 
 
Upon the recommendation of the Minister of Labour, the Government may suspend the right 
to strike if it believes that the essential services provided for or actually rendered when a 
strike is threatened or in progress are insufficient and that the public health or safety is 
endangered.  The suspension is effective until the Government is satisfied that, if the right to 
strike is exercised, the provision of essential services will be sufficient. 
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In Quebec, police officers and firemen working for a municipality or an inter-municipal 
management board do not have the right to strike nor can they be locked out. If negotiations 
for a collective agreement reach a stalemate, the Labour Code provides for an arbitration 
process under which the terms and conditions to be included in the collective agreement will 
be determined by an arbitration board. 
 
4 5 2 CONCLUSION 
 
As is evident from these summaries, there are diverse approaches to the regulation of 
essential services. In a recent article, Joseph Rose (2008) discusses the various approaches 
to regulating and resolving public-sector disputes in Canada and assesses their 
effectiveness. 
 
Rose cites three broad approaches to the regulation and resolution of public sector strikes. 
 
• the unfettered strike model; 
 
• the no-strike or compulsory arbitration model; and 
 
• the designation model (or limited-strike model), whereby a percentage of the 
employees in the bargaining unit are deemed essential and prohibited from striking. 
 
Although almost all jurisdictions require that conciliation or mediation be undertaken as a 
prerequisite for a legal work stoppage, there is no consensus about how best to regulate 
essential-service disputes and about what constitutes an essential service (Rose, 2008). 
 
Rose proposes that four criteria, used in a previous study by Adell et al (2001), be used to 
assess the effectiveness of the various dispute-resolution systems.  They are: 
 
(1) Does the system have the ability to ensure the provision of essential services, e.g. is 
the health and safety of the public preserved? 
 
(2) What impact does it have on the efficiency of collective bargaining, e.g. does it lead 
to excessive delays in settlements? 
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(3) What ability exists to produce voluntary and peaceful settlement as opposed to 
settlements based on arbitration awards, back-to-work laws and so forth? 
 
(4) How acceptable the outcomes be for employers, employees and the public. 
 
Before considering each of these criteria specifically with respect to Rose's three broad 
approaches, it is useful to consider the efficacy of interest arbitrations and the designation 
model in particular. 
 
4 5 2 1 THE EFFICACY OF INTEREST ARBITRATIONS 
 
Feuille (1979) identified five criteria for evaluating the effectiveness of compulsory arbitration. 
These include whether arbitration: 
 
• protects the public interest by preventing strikes; 
 
• safeguards employee interest by providing timely settlements and outcomes that 
have been broadly similar to other settlements; 
 
• regulates interest-group conflict, i.e. encourages compliance with awards, reduces 
hostility and avoids further conflict; 
 
• inhibits representative government; and 
 
• inhibits genuine collective bargaining (i.e. produces a chilling and narcotic effect). 
 
Although there is incomplete information on all of these criteria, arbitration has received a 
considerable amount of criticism. 
 
Although there is substantial evidence that arbitration protects the public interest by 
preventing strikes (Currie and McConnell, 1991; Rose, 1994; Swimmer, 1985), there are 
questions about the authenticity of this because of the narrow way in which public interest is 
defined.  Rose points out that public interest should be considered in a broader light, 
especially because there is a trade-off between labour peace and bargaining outcomes.  He 
cites Currie and McConnell (1991), who found that the unfettered strike model produced 
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more strikes and fewer arbitrations.  Although this meant that the disputes costs were higher 
because strikes were more costly than arbitration, they also pointed out that, on average, 
strike systems saved on wage costs since wage settlements were generally lower than under 
arbitration.  (This is a contested view, even in Canada, where there is evidence in Ontario 
that settlement rates are lower under compulsory arbitration than in sectors where there is a 
right to strike (Rose, 2008).)  They argue that the level of wage settlements is arguably as 
important to the public as the means by which settlements are achieved in the light of 
concerns for fiscal vigilance and taxpayer resistance to higher taxes. 
 
Moreover, as Rose points out, no-strike laws do not necessarily reduce conflict, and a 
broader definition of labour conflict is required.  He cites Hebdon and Stern (1998) who 
report that there are hidden costs associated with no-strike laws. Specifically, they found that 
under compulsory arbitration, conflict was redirected away from strikes to higher grievance-
arbitration rates in Ontario. 
 
In Canada, Government has grave concerns about arbitration because they fear that 
arbitrators’ awards would result in higher costs and thereby limit the ability of governments to 
downsize, reduce spending and restrain compensation.  Government has tried to restrict the 
use of arbitration and control arbitration outcomes.  For example, the federal Government 
suspended interest arbitration under choice-of-procedures for five years (Peirce and 
Bentham, 2006).  In Ontario, Government attempted to control arbitration outcomes by 
requiring consideration of strict criteria, such as ability to pay, whether services would have 
to be reduced in the event funding levels were not increased, and whether the awards could 
not result in budget deficits (Rose, 2008). 
 
Employees also have concerns about protracted delays in achieving settlements through 
arbitration.  An Ontario study found that under arbitration it took an average 221 days to 
reach a settlement.  This was about three times longer than the average time to settle in the 
private sector with the right to strike (74 days), and twice as long as in the public sector with 
the right to strike (108 days) (Rose 1994). 
 
There is only limited evidence respecting the ability of arbitration to regulate interest-group 
conflict.  In 1998, the Ontario Government passed back-to-work legislation and ordered that 
arbitration be used to resolve disputes involving higher workloads for high school teachers. 
The law imposed a constrained arbitration system.  For example, arbitrators were bound by 
the Government's new definition of instructional time, the awards could not result in a budget 
deficit and, in several cases, the Government appointed retired judges.  According to Rose, 
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the arbitrations produced high transaction costs and failed to achieve durable results.  He 
reports that, while the school boards succeeded in achieving higher workloads, the 
arbitration awards failed to quell conflict, as soon after the awards board-teacher relations 
deteriorated and a “guerrilla war” ensued over teacher refusals to volunteer for extra-
curricular activities.  This in turn led to protests by parents and eventually forced the trustees 
and the seven school boards to propose a lower teaching load. 
 
There is also considerable evidence that compulsory arbitration inhibits genuine collective 
bargaining (Currie and McConnell, 1991; Ponak and Falkenberg, 1989).  As stated earlier, 
Rose reports that in Ontario settlement rates are substantially lower under compulsory 
arbitration than in “right to strike” sectors. 
 
The concern that having the right to strike will lead to higher strike activity is not supported by 
the data.  Most studies show that strikes in the public sector are infrequent and the strike rate 
is substantially lower than in the private sector, ranging from approximately one-quarter to 
one-half the rate in the private sector (Rose 1994; Rose 2002; Rose and Piczak, 1996; 
Swimmer 1985). 
 
4 5 2 2  THE DESIGNATION MODEL 
 
The difficult issue in this model is determining how many employees and which 
classifications of employees will be considered essential and therefore precluded from 
participating in a strike. Rose (2008) states that there are numerous approaches.  One 
approach is for the parties to negotiate an essential-services agreement, and if there is a 
dispute or they cannot conclude such an agreement, they should refer the issue to the 
labour-relations board for determination.  Quebec has a variation of this approach.  The 
Essential Services Council (ESC) has the final authority to designate essential services, 
where the initial designation list agreed to by the parties is inadequate.  In Newfoundland and 
Manitoba, the employer will first designate essential employees and, if the union disagrees, it 
can appeal the matter to the labour-relations board (Haiven and Haiven, 2002).  Quebec is 
also the only jurisdiction where the law prescribes minimum staffing levels for certain public 
services.  These range from 55 to 60 per cent in community and social services to 80 per 
cent in acute-care hospitals to 90 percent in long-term care institutions (Adell et al, 2001).  A 
more flexible arrangement exists where minimum staffing levels are not specified.  In the 
federal sector, the Government may unilaterally specify the level of service it wishes to 
maintain and, in the absence of an agreement between the parties, the labour-relations 
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board will designate the appropriate number of employees required to provide that level of 
service. 
 
Rose points out that the designation model has a number of failings, especially with regard to 
balancing parties’ interests and determining how many employees should be designated as 
essential.  These shortcomings include: 
 
 The negotiations between employers and unions to establish designation levels are 
often difficult and protracted, particularly in the early rounds of bargaining (Ponak 
and Thompson, 2005). 
 
 Designation under the federal choice-of-procedures model also contributed to 
delays, thereby limiting the potential effectiveness of strike action.  This is because 
no conciliation board could be convened until the designation procedure was 
completed.  This means that a labour-relations board determination could postpone 
a legal strike position by as much as two months.  (In most cases, the unions 
involved accepted the existing designations on a without-prejudice basis, and, 
therefore, reduced their strike threat (Swimmer, 1995).)  In British Columbia, where 
school teachers are an essential service, the designation procedures were slow or 
created uncertainty, which caused the Government to intervene and impose a 
collective agreement. 
 
 The tribunals tend to err on the side of safety by designating a high percentage of 
employees in the bargaining unit. 
 
 In the federal public service, there was a dramatic rise in designation levels after the 
1982 Supreme Court of Canada decision relating to air-traffic controllers.  In that 
case the Court recognised the federal Government's right to unilaterally determine 
the level of service to be provided, in this case all commercial aviation.  This meant 
that the labour-relations board’s role was limited to determining how many 
employees were required to provide that level of service.  However, amendments to 
the federal bargaining law in 2005 substituted essential-service agreements for the 
designation procedure and granted the labour-relations board more discretion to set 
designation levels (Peirce and Bentham 2006). 
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 In some cases the minimum staffing levels have rendered the right to strike 
meaningless.  This is the case for nurses in Quebec hospitals.  As a result, hospital 
nurses have defied the law on several occasions notwithstanding severe sanctions, 
including fines for employees, union officers and unions, the loss of one year's 
seniority for every day on strike and the withholding of 12 weeks of checked-off 
union dues for each whole or partial day of a strike (Adell et al, 2001; Haiven and 
Haiven, 2002). 
 
 One way of minimising excessive designation levels is to refer the issue to 
arbitration. In Newfoundland, a union can refer a dispute to binding arbitration where 
more than 50% of the bargaining unit is designated as essential (Peirce and 
Bentham, 2006). 
 
Although it would appear that the designation model provides a useful compromise or 
balance between preserving essential services and ensuring that collective bargaining is 
efficient, especially since it is possible to ensure that strike action is not delayed by reason of 
a designation, there are a number of drawbacks to the designation model.  These include 
that the negotiations between employers and unions to establish designation levels are often 
difficult and protracted, particularly in the early rounds of bargaining where the bodies 
determining the designations tend to err on the side of safety by designating a high 
percentage of employees in the bargaining unit, which may in some cases render the right to 
strike meaningless. 
 
4 6 THE BRAZILIAN MODEL  
 
Ackerman (1994) sets out a comparative study of the regulation of essential services in 
Argentina, Brazil, Paraguay and Uruguay.  After March 1991 these countries undertook an 
ambitious project for integration into the Common Market of the Southern Cone 
(MERCOSUR), their intention being to eliminate all internal trade barriers within this single 
market by 1 January 1995 (Perez del Castillo, 1993).  In each of these countries the 
Government has set standards regulating procedures for the settlement of collective labour 
disputes in general and, in particular, the exercising of the right to strike in essential services 
(Ackerman, 1994). 
 
Article 9 of the Brazilian Constitution of 1988 recognises workers’ right to strike.  The 
procedure for settling labour disputes and standard-setting mechanisms are contained in 
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Brazil's Act No. 7783 (1989).  Act 7783 does not define a general concept of essential 
services; rather it contains a list of industries falling within this category, with no provision for 
adding to them. According to Ackerman, Article 10 of Act 7783 states that the following are 
considered to be essential services or activities: 
 
(i) water treatment and supply, as well as the production and distribution of electrical 
energy, gas and fuel; 
 
(ii) medical and hospital care; 
 
(iii) the distribution and marketing of pharmaceuticals and food; 
 
(iv) funeral services; 
 
(v) public transport; 
 
(vi) refuse collection and treatment, and sewerage; 
 
(vii) telecommunications; 
 
(viii) surveillance, use and control of radioactive substances, nuclear equipment and 
material; 
 
(ix) data processing linked to essential services; 
 
(x) air traffic control; 
 
(xi) banking services. 
 
The police and the military do not have the right to strike and there are no legal provisions 
concerning the right to strike for civil servants.  The providers of essential services are 
subjected to restrictions that are stricter than considered permissible by the ILO. 
Furthermore, according to Ackerman, the courts regularly interfere unilaterally in industrial 
disputes, for example, by ordering the ending of a strike or, in the case of essential services 
by stipulating very high minimum service levels, making it impossible to call a strike. In 
addition, the High Labour Tribunal has ordered the payment of heavy fines that could 
jeopardise the survival of unions that go on strike.  The ILO Committee on Freedom of 
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Association issued a recommendation, in connection with a 1996 ruling by the High Labour 
Tribunal, that fines imposed on trade unions representing the country’s oil workers should be 
ignored. 
 
In terms of Act 7783 the obligation to guarantee services necessary to satisfy the 
community’s basic needs – understood as those the absence of which would pose a threat to 
the survival, health or security of the people – is left up to trade unions, employers and 
workers (Act 7783: art. 11).  Should they be derelict in their duty, “public authorities shall 
ensure the provision of indispensable services”. (Act 7783: art. 12) 
 
Brazilian standards also contain a general obligation whereby for every strike (whether 
involving essential services or not) the trade union or negotiating committee must reach an 
agreement with the employers as regards the provision of security and maintenance services 
to facilitate the full resumption of services once the industrial action is over. (Act 7783: art. 9) 
 
Brazilian law provides for no specific penalties. It does, however, impose liability for illegal 
acts as provided for by labour, civil or criminal law, as the case may be (Act 7783: art. 15). 
 
4 6 1  CONCLUSION  
 
Notwithstanding the continuing gap between law and practice that has always characterized 
labour relations in Latin America, which results in patchy compliance by trade unions and 
workers with rules emanating from the State (Perez del Castillo, 1993), Ackerman states that 
the early indications were that there was a tendency by workers and trade unions to comply 
with these regulations.  It should, however, be noted that the regulations had been only 
relatively recently introduced at the time of his article was written, and therefore, could not be 
properly assessed. 
 
Ackerman argues that one of the reasons put forward for non-compliance was that, in 
general, trade unions had not actively participated in drafting the standards, whose content 
they therefore questioned.  He points out that one cannot ignore the fact that the social 
partners have not made great efforts to agree among themselves on regulations or to foster 
negotiated legislation for governing the right to strike in essential services.  More 
significantly, he points out that the Governments had not taken positive steps to encourage 
negotiations or agreements. 
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Ackerman (1994: 399) usefully summarises the challenge of regulating essential services in 
countries faced with non-compliance with the regulatory framework as: 
 
“Standards should ... meet a double requirement for good will: there should be 
good will in tailoring them to reality, so that standards go beyond mere theory with 
no link to the specific areas of application and the persons they are intended to 
deal with; and good will should be evident in the purpose of the regulation, so that 
rules and any associated restrictions actually allow the exercise of the - formally 
recognized - right to strike, rather than hinder it.” 
 
4 7 THE INDIA MODEL  
 
The Essential Service Maintenance Act, 1981 (ESMA) states that its object is to provide “for 
the maintenance of certain essential services and the normal life of the community”.  Section 
2(1)(a) defines “essential service” extremely widely and includes any service or connected 
service in the following: 
 
• postal, telegraph or telephone; 
 
• railway or transport for the carriage of passengers or goods by air, land or water with 
respect to which Parliament has power to make laws; 
 
• the operation or maintenance of aerodromes, or the operation, repair or 
maintenance of aircraft, or in the International Airports Authority of India. 
 
• the working of any major port, including any connected with the loading, unloading, 
movement or storage of goods in any such port; 
 
• the clearance of goods or passengers through the customs or with the prevention of 
smuggling; 
 
• any establishment of, or connected with, the armed forces of the Union or in any 
other establishments or installations connected with defence; 
 
• any section of any industrial undertaking pertaining to a scheduled industry on the 
working of which the safety of such undertaking or the employees employed therein 
depends; 
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• the working of any undertaking owned or controlled by the Central Government 
being an undertaking engaged in the purchase, procurement, storage, supply or 
distribution of food grains; 
 
• the working of, any system of public conservancy, sanitation or water supply, 
hospitals or dispensaries; 
 
• banking; 
 
• establishment or undertaking dealing with the production, supply or distribution of 
coal, power, steel or fertilizers; 
 
• oil field or refinery or in any establishment or undertaking dealing with the 
production, supply or distribution of petroleum and petroleum products; 
 
• mint or security press; 
 
• elections to Parliament or to the Legislatures of the States; 
 
• the affairs of the Union, not being a service specified in any of the foregoing sub- 
clauses; 
 
• “any other service connected with matters with respect to which Parliament has 
power to make laws and which the Central Government being of opinion that strikes 
therein would prejudicially affect the maintenance of any public utility-service, the 
public safety or the maintenance of supplies and services necessary for the life of 
the community or that would result in the infliction of grave hardship on the 
community, may, by notification in the Official Gazette, declare to be an essential 
service for the purposes of this Act;” 
 
Section 3(1) provides that, if the central Government is satisfied that in the public interest it is 
necessary or expedient so to do, it may prohibit strikes in any specified essential service. 
Such an order remains in force for six months but can be extended for up to six months.  Any 
strike declared or commenced whether before or after the issue of the order is illegal.  
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Section 4 provides that employees participating in illegal strikes will be liable to disciplinary 
action (including dismissal).  Furthermore, any person who “commences a strike which is 
illegal under this Act or goes or remains on, or otherwise takes part in, any such strike shall 
be punishable with imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both”. 
  
Section 6 provides that any person who “instigates or incites other persons to take part in, or 
otherwise acts in furtherance of, a strike which is illegal under this Act shall be punishable 
with imprisonment for a term which may extend to one year, or with fine which may extend to 
two thousand rupees, or with both”. 
 
Notwithstanding the provisions of the Code of Criminal Procedure, 1973 (2 of 1974), any 
police officer may arrest without warrant any person who is reasonably suspected of having 
committed any offence under this Act and offences under the Act are tried in a summary 
way.  (Sections 7 and 8) 
 
The ESMA has been invoked many times by the State Governments as well as Central 
Government in India in order to end industrial action.  For example: 
 
(1)  Delhi hospital strike incident in 2005 and 2007. 
 
(2)  All India airport strike by AAI employees in 2008. 
 
(3)  Kerala State Government employees strike. (International Trade Union 
Confederation (ITUC) Annual Surveys, 2008 and 2007). 
 
The ITUC Annual Surveys (2008 and 2007) note that barriers to the organising of trade 
unions continued in law and practice, and the Government maintained strong restrictions on 
the right to strike. 
 
Workers may establish and join unions of their own choosing without prior authorisation. 
However, there is no legal obligation on employers to recognise a union or engage in 
collective bargaining.  The legislation makes a clear distinction between civil servants and 
other workers. 
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4 7 1 CONCLUSION 
 
Public-service employees have very limited organising and collective-bargaining rights.  
Under the 1947 Industrial Disputes Act (IDA), industry workers in public utilities have to 
announce a strike at least 14 days in advance.  In some States, the law demands that certain 
private-sector unions must submit formal notification of a strike before it is considered legal. 
Workers in the banking industry have to give six months’ notice before going on strike.  The 
industry has been declared a public utility under the IDA. 
 
The Essential Services Maintenance Act (ESMA) enables the Government to ban strikes and 
demand conciliation or arbitration in certain “essential” industries.  However, the Act does not 
define which these essential services are. Interpretation therefore varies from one State to 
another.  Legal mechanisms nonetheless exist for challenging a decision taken under the 
terms of this Act, if a dispute arises. 
 
The Central Civil Services (Conduct) Rule, 1964, stipulates that no Government servant shall 
resort to, or in any way abet, any form of a strike.  In August 2003 the Indian Supreme Court 
ruled that Government employees did not have the right to strike because it “inconvenienced 
citizens and cost the state money”.  The ruling came following a strike in the Tamil Nadu 
state, whose Government dismissed 350,000 striking employees.  In December 2003, the 
Court ruled that lawyers had no right to go on strike, or to boycott the courts. 
 
The Tamil Nadu Essential Services Maintenance Act (Tamil Nadu ESMA) was passed in 
May 2002. Characterised by trade-union leaders as one of the most repressive pieces of 
legislation enacted against workers in India since independence, the Act prescribes a 
punishment of up to three years’ imprisonment and a fine of 5,000 rupees against 
participants in a strike involving “essential services”.  A large number of public services are 
included within the definition of “essential”, such as those relating to the supply of water and 
electricity, passenger and goods transport, fire-fighting and public health.  Activists who call 
for a strike or instigate workers to go on strike, or anyone who provides financial assistance 
for the conduct of a strike, risks the same penalties.  Under the Act, the word “strike” not only 
includes the refusal of employees connected with these “essential services” to “continue to 
work or to accept work assigned”, but also a “refusal to work overtime” and “any other 
conduct which is likely to result in, or results in, cessation or substantial retardation of work in 
any essential service”.  The Government has ignored ILO recommendations to amend the 
Act. 
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In 2002, the State of Kerala issued an order stating that all general strikes were illegal when 
they involved a complete close down of all activities.  Furthermore, organisers of a general 
strike who cause a shutdown can also be held financially liable for damages caused to an 
employer.  The Kerala State order was challenged, but it was upheld as legal by the 
Supreme Court. 
 
In the public utilities, unions tend to take strike action, despite the ban.  Such strikes are 
declared illegal and, if the union is not strong enough, can lead to reprisals by employers.  
During 2006 the issue was still undecided about whether IT work would be classified by the 
Government as an “essential service” and therefore subject to restrictions on the right to 
strike. 
 
A comparative analysis can be useful.  However, as Cooper77 states, care should be 
exercised because of the “... diverse labour histories and labour relations cultures of different 
countries, procedures, provisions, rules, etc. which make sense in one context [but] may very 
well prove to be ineffectual in another”. 
 
In considering the comparison it must also be noted that many European countries apply the 
principle of minimum services more expansively than just being a restriction or limitation 
within an essential services.  Belgium, as example, requires minimum services to be retained 
in any strike action where the protection of capital or equipment is required.  
 
Furthermore the history of labour relations in all of the countries considered in the 
comparison differ and distinction is reflected in the legislation and processes of the various 
countries.  
 
Where one finds high levels of unionization in countries such as Finland, Canada and South 
Africa one will have a more sociable approach in legislation and processes than in others.  
 
In Countries where unionization figures are relatively low or where the right to association is 
being limited, such as in Germany and India, one encounters a more resilient approach by 
Governments reflected through their legislation.  
 
                                               
77  “Strikes in Essential Services” Industrial Law Journal 15(5): 903-929 Cooper C. 
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The limitation or prohibition for public servants to exercise the right to strike in Germany, 
India and Brazil is further in contrast with the differences, as South Africa has no restriction 
on public servants exercising the right to associate, collectively bargaining and strike.  
 
The classification of civil servants and public employees in Germany may make sense in the 
German culture but will, as it stands, not be tolerated in South Africa.   
 
In this comparison the model of Gillian Morris in his book,78 identifying two contrasting 
models in determining essential services, being the enumeration or listing approach and the 
consequences-based approach, also becomes very prominent.   
 
What also stood out very prominently in the comparison is the role of independent dispute 
resolution or legislative bodies regulating the provisions of dispute resolution or the 
determining of essential services.  The role of the Public Service Labour Relations Board 
(PSLRB) in Canada may be considered further.  Although there exists a similar structure in 
South Africa, being the Essential Services Committee (ESC), there are some differences, 
one being that the PSLRB specifically provides for the public service and has the powers to 
make determinations, while the ESC is available for general application and has no real 
powers to manage the determination of collective agreements on essential or minimum 
services.  
 
The proposed amendments to the Labour Relations Act, as discussed may grant the ESC 
sufficient powers to make determinations henceforth, if adopted.  However, this must be read 
in relation to all of the proposed amendments to the ESC, some of which will question the 
independence of the newly proposed composition of the ESC.   
 
Considering the importance of caution to be applied when considering these comparisons it 
must be mentioned that it purports that South Africa is in a more suitable legislative position 
for the application of essential and minimum services, it is imperative that the most 
appropriate manner of implementation is found or developed.   
  
                                               
78  Strikes in Essential Services. 
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5 1 INTRODUCTION 
 
The right to strike is a right universally recognised.  The International Labour Organization 
has from its earliest days, in 1952, declared strike action to be a right.  It laid down the basic 
principle underlying this right, from which all others to some extent derive, and which 
recognizes the right to strike to be one of the principal means by which workers and their 
associations may legitimately promote and defend their economic and social interests.79  
 
It should be noted, first and foremost, that Article 9 of Convention No. 87 states that  
 
“the extent to which the guarantees provided for in this Convention shall apply to 
the armed forces and the police shall be determined by national laws or 
regulations”.80  
 
The Committee on Freedom of Association has refused to find an objection to legislations 
which deny the right to strike to workers in the armed forces or the police. 
 
                                               
79  ILO 1996d par 473-475. 
80  ILO 1996a par 528. 
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Since the Committee on Freedom of Association first laid down its earliest principles on the 
subject of strikes, and given that strike action is one of the fundamental means for rendering 
effective the right of workers and organizations “to organize their … activities”81 the 
Committee has chosen to recognize a general right to strike, with the sole possible excep-
tions being those which may be imposed for public servants and workers in essential 
services in the strict sense of the term.  
 
Both the Committee on Freedom of Association and the Committee of experts were mindful, 
where public servants are concerned, of the consensus reached during the preparatory 
discussions leading to the adoption of Convention No. 87, to the effect that  
 
“the recognition of the right of association of public servants in no way prejudges 
the question of the right of such officials to strike”.82 
 
Worldwide the application of the right to strike for public servants differ.  Governments have 
different ideologies, policies and practices determining how they manage the public service.  
In South Africa we acknowledge the right to strike for all public servants within limitation of 
Police being an essential service.  This right to strike is bolstered by providing for specific 
collective bargaining processes in the public services, making it nearly obligatory for parties 
to engage.  
 
This uniqueness should also be reflected in how we apply the principles of essential and 
minimum services in the public service.  The challenge that arises within the public service is 
balancing the right to strike of workers against other fundamental rights of citizens, such as 
the right to food, water, health care, social assistance and the right of access to the Courts.  
Even more complicating is that, when workers decide to exercise their right to strike, they are 
indirectly also deprived of their own right to, amongst others food, water, health care, social 
assistance and the right of access to the Courts.  
 
Unions have substantially contributed to achieve freedom within our country and the 
“struggle” provided them with gains such as centralised collective bargaining and the right to 
strike, gains which they will not concede to lose in the application of essential and minimum 
services.  
 
  
                                               
81  Convention 87 Art 3. 
82  ILO 1947 p 109. 
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5 2 RECOMMENDATIONS 
 
5 2 1 TO LEGISLATE PUBLIC SERVICE LABOUR RELATIONS 
 
The International Labour Organization (ILO) recognises in their Conventions and 
Recommendations that there is a definite need to allow a level of differentiation between 
public servants and those employees employed in the private sector.  
 
Since the Committee on Freedom of Association first laid down its earliest principles on the 
subject of strikes, and given that strike action is one of the fundamental means for rendering 
effective the rights of workers’ organizations “to organize their … activities”,83 the Committee 
has chosen to recognize a general right to strike, with the only possible exceptions being 
those which may be imposed on public servants and workers in essential services in the 
strict sense of the term.  
 
The ILO further allows for a further separate categorization of the public services with the 
adoption in 1978 of Convention No. 151 and of Recommendation No. 159 on labour relations 
in the public service.  
 
Internationally it is recognised that the public service must be dealt with differently when 
dealing with matters of labour relations.  
 
In Germany this principle is applied in that the recognition of the right of association, 
collective bargaining and strike of public employees is regulated in the law governing 
collective agreements for the public service.  This law governing collective agreements for 
the public service specifies almost all major terms of employment for public servants, 
allowing for a different application as to those covered by the general rules of German labour 
law.  
 
The Canadians also manage Public Service labour relations through what is referred to as 
the Canadian Public Service Labour Relations Act, governing amongst others essential 
services.  This application on a national level of law by the Parliament of Canada is further 
replicated in the territories and provinces such as Ontario and Quebec.  In Ontario provisions 
pertaining to essential services and other labour-relations matters are found in the Crown 
Employees Collective Bargaining Act.  In the Province of Quebec the law regulating essential 
                                               
83  Convention 87 Art 3. 
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services and other labour relations matters are found in what is referred to as the Labour 
Code for public servants.   
 
Our Constitution in section 39 allows for the recognition of International Law when we 
consider the interpretation and application of the rights as contained in the bill of rights.  Our 
enabling legislation also gives effect to these standards. The Labour Relations Act84 makes 
provisions for a limited differentiation in the application of collective bargaining for public-
service employees, by regulating the establishment of separate collective-bargaining 
structures.  
 
The application of the principles of labour relations, and more specifically, that of the right to 
strike and the determination of essential services must differ in the public services from those 
of the private sector.  The application of minimum services will be applied differently in a 
“service sector” than in an industry that is “profit driven”.  
 
In developing a “Public Service Labour Relations Act” it will have the advantage of regulating 
the unique circumstances within which the public services find themselves.  It may include 
areas such as a further restriction of the right to strike within the public service, specifically 
addressing the Police.  
 
It would be recommended for parties to consider advocating for a “Public Service Labour 
Relations Act”.  
 
5 2 2 ESTABLISHING OF A PUBLIC SERVICE: ESSENTIAL-SERVICES 
COMMITTEE 
 
Section 213 of the LRA defines essential service as follows: 
 
“(a)  A service the interruption of which endangers the life, personal safety or 
health of the whole or any part of the population; (b) the Parliamentary 
service; (c) the South African Police Service.” 
 
The majority of these services which the interruption of will endanger the life, personal safety 
or health of the whole or any part of the population will emanate from the public service.  
 
                                               
84  Labour Relations Act 66 of 1995 (as amended). 
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The correct application and understanding of these services would require specialised skills 
and resources to be allocated to the process of essential and minimum services within the 
public service.  
 
Where the current composition of the Essential Services Committee would allow for inclusion 
of interested persons from business and labour, the Public Services: Essential Services 
Committee should be composed of industry experts nominated by Government and trade 
unions admitted to the PSCBC. It may not necessarily be individuals from Government or the 
trade unions but rather industry experts representing these constituencies.  
 
The functions of the Public Services: Essential Services Committee should be to: 
 
  monitor the implementation and observance of essential-services determinations, 
minimum-services agreements, maintenance-services agreements and 
determinations within the Public Services; 
 
  promote effective dispute resolution within Public Services’ essential services; 
 
  monitor the negotiation of minimum-services agreements by parties on institutional 
level; 
 
 determination of minimum services where parties fail to reach an agreement; 
 
 monitoring compliance to and performance by parties of minimum-services 
agreements during a strike; 
 
 decide, on its own initiative or at the reasonable request of any interested party, 
whether to institute investigations as to whether or not the whole or a part of any 
service within the Public Service, is an essential service 
 
 review essential services-determinations made on a regular basis as to ensure 
essential services has not become inessential; 
 
 establishing of a panel of industry experts to investigate and hear matters of 
essential and minimum services; 
 
 providing continuous training and capacity-building to parties in understanding and 
management of essential and minimum services.  
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The Public Service: Essential Services Committee should be levy-funded by the employees 
working within the Public Services, was an equal contribution form the employer.  
 
The current provisions and the proposed amendments for the composition and functioning of 
the Essential Services Committee do not allow for the uniqueness of the Public Service.  
Having a Chairperson who may be a Senior Commissioner of the CCMA and a Deputy 
Chairperson being a Commissioner in the CCMA and the specific exclusion of the State as a 
member of the Essential Services Committee, limits the possibility of infusing the needs of 
processes into one committee.  
 
Furthermore the proposed amendment to the procedure of determining an essential services 
committee and allowing for the determination of a minimum services by the Essential 
Services Committee can be successful only if parties have trust in the individuals making 
such determination.  The current proposed amendments do not allow the cultivation of such 
trust. It is doubted if these agreements will then be honoured and applied by parties.   
 
5 2 3 CONCLUDING OF A MINIMUM SERVICES FRAMEWORK ON NATIONAL 
LEVEL AND ALLOWING FOR DESIGNATION OF EMPLOYEES AT 
INSTITUTIONAL LEVEL  
 
Part of the challenges of parties to finalise and conclude a collective agreement regulating 
minimum services within the public services is the difficulty of pre-determining numbers or 
percentages of workers that would constitute such a minimum service.  
 
Various questions are posed, such as; 
 
 Is the determination done on an approved or financed structure? 
 
 Is the determination done considering the level of vacancies on the establishment of 
the institution? 
 
 Is sick leave, vacation leave or other absenteeism allowed for in making the 
determination? 
 
 In a health institution, for example, how do parties know when entering into a 
collective agreement what would be life-threatening operations or other procedures 
for a strike on a date in the future?  
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 If a specific services situation within an essential services condition, or an essential 
services situation globally speaking becomes “unessential”, should the whole of the 
collective agreement be reopened for engagement?  
 
The international tendency is also not to predetermine numbers for or % of minimum 
services, but as in Germany, to allow parties to agree within a time frame before the 
commencement of the strike to what would constitute a minimum service.  
 
Canada has a varied application of what could be called the designation model.  This model 
requires parties to agree to positions and numbers of employees beforehand.  When parties 
cannot agree, the matter would be referred to a body with the requisite authority to make a 
determination on behalf of the parties.  
 
Although it would appear that the designation model provides a useful compromise or 
balance between preserving essential services and ensuring that collective bargaining is 
efficient, especially since it is possible to ensure that strike action is not delayed by reason of 
a designation, there are a number of downsides to the designation model.  
 
These include that the negotiations between employers and unions to establish designation 
levels are often difficult and protracted, particularly in the early rounds of bargaining, the 
bodies determining the designations tend to err on the side of safety by designating a high 
percentage of employees in the bargaining unit, which may in some cases render the right to 
strike meaningless. 
 
It is recommended that parties should not agree to a number or % of workers to perform 
minimum services beforehand, but rather to a framework of what services would constitute a 
“minimum services” and allowing for institutions to decide on the number or % of employees 
to perform these functions before the commencement of a strike.  
 
The following may form part of the framework agreement: 
 
• Identify the service that has been designated essential; 
• specify the precise scope of the agreement in terms of the services to be rendered; 
• identify the minimum services by identifying: 
 
> the types of positions or posts that are necessary for the employer to provide 
essential services; 
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> the specific posts, positions or categories of posts or positions that are 
necessary for that purpose; and 
 
> the employees that must be available during their off-duty hours to report to 
work without delay in order to perform essential services; 
 
• Confirm that minimum-service employees only may not strike or be locked out; 
 
• Confirm that minimum-service employees are not required to perform the work of 
non-minimum service employees during a strike or lock-out; 
 
• Specify a mechanism for requiring non-minimum service employees or replacement 
labour to perform the work of minimum-service employees if too many minimum-
service employees are absent during a strike or lock-out for whatever reason, 
including illness; 
 
• Specify how the policy of “no work, no pay” will operate and what will become of the 
wages of employees in the minimum service during the course of the strike or lock-
out; 
 
• Specify ways in which the contents of the agreement will be made known to affected 
employees; 
 
• Provide for a process and mechanism for review of “minimum services” in the event 
of there being operational or structural changes at the enterprise or service; 
 
• Provide for a process and mechanism for review after a strike has taken place to 
ascertain if the minimum services were adequate. 
 
Provisions should also be made that if parties cannot agree at institutional level to the 
number of employees or the specific work to be performed, such disputes are to be referred 
to the Public Service: Essential Services Committee that must have the necessary authority 
to make such determination.  
 
The following may form part of the provisions of the agreement at institutional level that must 
be reached: 
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• Identify of the parties to the agreement; 
 
• identify the number of posts or individuals needed to perform the functions of 
minimum  services as determined; 
 
• confirm that minimum-service employees only may not strike or be locked out; 
 
• confirm that minimum-service employees are not required to perform the work of 
non-minimum service employees during a strike or lock-out; 
 
• specify a mechanism for requiring non-minimum service employees or replacement 
labour to perform the work of minimum-service employees if too many minimum-
service employees are absent during a strike or lock-out for whatever reason, 
including illness; 
 
• specify ways in which the contents of the agreement will be made known to affected 
employees; 
 
• specify the date upon which the minimum-service agreement becomes operative; 
 
• provide for a process and mechanism for review after a strike has taken place to 
ascertain if the minimum services were adequate; 
 
• provide for the termination of the minimum-service agreement. 
 
This may require an extended notice period as per section 64(d) of the Labour Relations Act 
from 7 to 14 days for the commencement of a strike or lockout of workers within Essential 
Services only.  The notice period for the commencement of a strike for nonessential services 
or where the minimum-services agreement has been concluded before time, may remain 
within the 7-day period.   
 
5 2 4 IMPOSING OF A RESPONSIBILITY ON THE UNIONS TO ENSURE 
STAFFING OF MINIMUM-SERVICE LEVELS  
 
Internationally in Greece and Portugal the responsibility lies with trade unions to provide 
members to perform minimum services during a strike.  
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In determining minimum-services agreements within the public service one of the areas of 
concerned raised is how unions would identify which members will be engaged in minimum 
services and who will go out on strike.  
 
It is imperative that a legislative provision is made for unions to ensure the agreed to staffing 
levels of minimum services during a strike.  If there is more than one union operating within a 
workplace, and all of the unions are participating in the strike action, they need to take 
collective responsibility to deliver the minimum services.  
 
Non-adherence or -compliance should render the strike as unprotected and allow for 
disciplinary action to be taken against employees.  
 
Unions should be sanctioned with the suspension of the right to collective-bargaining 
processes within the institution where this occurred for a period of twelve months after the 
strike, including the loss of automated deductions of union subscriptions.  
 
5 2 5 SANCTIONS TO BE IMPOSED IF PARTIES DO NOT ADHERE TO 
PROVISIONS OF MINIMUM-SERVICE AGREEMENTS   
 
Notwithstanding the prohibition of strikes in essential services, they occur with disconcerting 
frequency, duration and intensity.  Such strikes continue because no MSAs have been 
concluded.  Frustration underlying the illegal strikes has turned employers and trade unions 
towards litigation, but with disappointing results, because the substantive issue in dispute, 
namely, the conclusion and certification of MSAs, remain unresolved. 
 
Part of the distrust in concluding on MSAs is believing in the possibility of the enforcement of 
these agreements.  Unions undoubtedly know that strike action by essential-service workers 
is unprotected but it significantly increases the pressure that is brought to bear on the 
employer, and thus enables both essential and non-essential service workers to leverage 
benefit from the strike by essential-service workers. 
 
It is also commonly accepted that Government could not dismiss all workers as a party within 
an essential services agreement that participated in an unprotected strike as that will lead to 
the collapse of the services to the citizens, having the possibility of a far bigger 
endangerment of the life, personal safety or health of the whole or any part of the population. 
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In Canada violations of a “return to work” legislation are punishable with fines of $1,000 per 
offence for individuals; $50,000 per offence for individuals acting in the capacity of an officer 
or representative of the employer or of the union; and, $100,000 for violation by the Union or 
the employer, for each day or part of day during which the offence continued.  
 
These fines ensure the compliance of workers and trade unions to the provisions of the 
legislation.  In Greece provision is made for the imposing of penalties on individuals and 
union executives if they do not adhere to the provision of minimum services during a strike. 
 
Legislative provision should be made for imposing fines for the non-compliance to or failure 
to perform the functions of a minimum-services agreement during a strike period.  
 
Fines may be imposed as follows, on all Unions participating in a strike: 
 
 On the individual worker; 
 on the institutional shop steward in his private capacity; 
 on the strike marshal in his private capacity; 
 on the Provincial Office-bearers of unions in their private capacity;  
 On the National Office-bearers of unions in their private capacity; 
 On the Trade Unions as institutions where the Union participates in the strike action.  
 
These provisions should be in addition to any other claims of damages that may be brought 
against individuals or unions / officials permitted by law due to the failure to provide the 
minimum service.  
 
The Public Service: Essential Services Committee may be tasked with monitoring parties’ 
performance in the ambit of minimum-services agreements and be responsible for the 
enforcement of these fines. 
 
5 2 6 PROHIBITION ON THE RIGHT TO STRIKE FOR POLICE 
 
In introducing this principle the first consideration may be that this concept would forfeit gains 
made by labour organizations, especially those within the Police sector.  South Africa is one 
of the few countries where there is no inclusive prohibition on police officers to express their 
rights to associate, bargain collectively and strike.  Although the right to strike may be limited 
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regarding policing being essential services the limitation is justified with the provision in 
allowance for a minimum service.  
 
Police are responsible for the enforcement of law and order, ensuring the protection of life, 
limb, property and equipment.  When public servants go out on strike the Police need to 
ensure that strike action takes place within the legislative prescripts, as well as offering 
Government the same protection offered to the private sector when workers embark on a 
strike.  When police officers are affected by the very outcome that public servants have 
embarked on to strike, the perception of bias in how they manage these strikes is raised.  
They are also placed under undue pressure by striking public servants and other unions that 
accuse them of “striking on their behalf”, following that the whole debate on ethics and 
morale is opened.  
 
The other reasoning as well is that designating a minimum-service agreement to Police 
during a strike will allow the opportunity for other crime to escalate or increase during these 
periods, criminals knowing that only a minimum of Police is on active duty.  
 
Police should be removed from the provisions of the Labour Relations Act and be placed in a 
position of enabling them to continue freely associating and participating within collective-
bargaining process.  This includes a methodology for Police in determining their conditions of 
service that will place them in a legally and economically autonomous position, enabling 
them to fulfil the duties of their office according to the principles of the rule of law and 
unaffected by party interests, without fear of threat to their livelihood. 
 
It is important that the collective-bargaining process agreed to, in determining conditions of 
service for Police, provides for the prohibition of the right to strike as the question begs to be 
answered as to whom will enforce law and order if Police should embark on a strike.  
 
This arrangement should exclude public servants providing support services to the Police. 
The limitation in this application is supported by the case law in the POPCRU versus Minister 
of Police matter where the Court held that these functions were not essential.  
 
Due consideration will, however, have to be given to the provisions of the Constitution and 
case law already established, enshrining the principle of the right to strike.  
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5 2 7 ALTERNATIVE DISPUTE RESOLUTION FOR EMPLOYEES ENGAGED IN 
ESSENTIAL SERVICES 
 
When a country's legislation deprives public servants who exercise authority in the name of 
the State or workers in essential services of the right to strike, the Committee on Freedom of 
Association has stated that the workers who thus lose an essential means of defending their 
interests should be afforded appropriate guarantees to compensate for this restriction85. 
 
In this connection, the Committee has stated that a prohibition to strike in such 
circumstances should be: 
 
“accompanied by adequate, impartial and speedy conciliation and arbitration 
proceedings in which the parties concerned can take part at every stage and in 
which the awards, once made, are fully and promptly implemented”.86  
 
The Committee on Freedom of Association has stated that it is essential that: 
 
“all the members of the bodies entrusted with such functions should not only be 
strictly impartial but, if the confidence of both sides, on which the successful out-
come even of compulsory arbitration really depends, is to be gained and 
maintained, they should also appear to be impartial both to the employers and to 
the workers concerned".87 
 
The Committee of Experts has adopted a similar approach in stating that: 
 
“If the right to strike is subject to restrictions or a prohibition, workers who are thus 
deprived of an essential means of defending their socio-economic and 
occupational interests should be afforded compensatory guarantees, for example 
conciliation and mediation procedures leading, in the event of a deadlock, to 
arbitration machinery seen to be reliable by the parties concerned. It is essential 
that the latter be able to participate in determining and implementing the 
procedure, which should furthermore provide sufficient guarantees of impartiality 
and rapidity; arbitration awards should be binding on both parties and once issued 
should be implemented rapidly and completely.”88 
 
The Labour Relations Act provides in terms of section 74 that a party engaged in essential 
services, who as a result are excluded from the right to strike or the employer's recourse to 
lock-out, must refer its dispute to conciliation at the relevant bargaining council or 
Commission, and if the conciliation fails, to arbitration.  This is irrespective of whether or not 
the dispute is a rights or interest dispute. 
 
                                               
85  ILO 1996d par 546. 
86  ILO 1996d par 547. 
87  ILO 1996d par 549. 
88  ILO 1994a par 164. 
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There are special provisions regarding the implementation of arbitration awards in essential 
services made in respect of the State and that have financial implications for the State.  
These awards become binding only 14 days after the date of the awards, unless a Minister 
has tabled the awards in Parliament in that period.  
 
If Parliament resolves that an award is not binding within 14 days of the date that it is tabled, 
then the award is not binding and the dispute is referred back to the CCMA for further 
conciliation, and if that fails, a party may refer the dispute to arbitration again.  The 14-day 
periods are extended if Parliament is not in session. 
 
It must be noted that the Labour Relations Act provides that where a “minimum services” has 
been agreed to or designated within an “essential services” the provision of section 74 will 
not apply in that the right to referring the matter to arbitration would be forfeited.  
 
This provision has never been implemented in the Public Service and the reason for that may 
be that Unions have opted in the absence of MSA rather to take workers out on strike.  It is 
also difficult to understand how this concept will be applied.  What would be the position if an 
award is issued for a 5%-salary increase for workers in essential services and striking 
workers return with a higher or lower percentage achieved from the strike action?  
 
The Canadian model relies significantly on what is referred to as “Interest Arbitration”.  In this 
paper I have motivated why I believe the process of Interest Arbitration would not be a 
feasible option for the Public Services.  
 
Furthermore it has been mentioned that unions have fought hard for the right to strike in the 
Public Services and it is not foreseen that this right would be given up anytime soon.  
 
If the provisions of minimum services is implemented correctly the question of dispute 
resolution for essential services will not be applicable, as the right lapses when a minimum-
services agreement or determination is in place.  
 
In compliance with international standards it is recommended that the provisions of section 
74 must be maintained for workers engaged in an essential services.  One also has to be 
cautious that strikes within “essential services” may not always be inclusive of the whole of 
the public service, it may be restricted to an essential service, and it may be matter where 
parties would want the option of rather referring the matter to arbitration than taking the 
matter out on strike.  
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In these circumstances, legislative provision should be made that when a strike is within an 
essential services agreement situation where more than 50% of the workers perform 
essential services, workers may ballot and, if a majority agrees, the matter should be 
resolved through compulsory arbitration.  
 
5 2 8 PERIODIC REVIEW OF ESSENTIAL-SERVICE DETERMINATIONS  
 
The designation of services as essential and “minimum services” is entrusted to the Essential 
Services Committee (ESC).  Flexibility is vital for responding, not only to the practical realities 
of the nature of services, but also to constitutional compliance by ensuring that strikes are 
not unduly prohibited, for example when essential services become inessential.  The 
changeability of services is acknowledged in section 71(9) of the LRA which allows for the 
ESC to vary or cancel its designations.  
 
The ESC can take comfort from the fact that it can revisit its designations once 
circumstances change.  
 
This implies that the ESC designations were not immutably written in stone to endure 
forever.  At the same time the ESC, as a regulatory body, had to balance flexibility and 
change with stability and certainty about which services were essential.  Consequently, not 
every change in circumstances necessarily invokes a review of a service.  Changes, for 
instance, in national public health-insurance policy could herald a major review of all health 
services, private and public, to determine what services are essential under the new policy. 
 
It may not be only in cases of extreme policy change that the determination of essential 
services is reviewed.  The change in the ageing of a community may result in the broader 
application of health services in a specific community that may necessitate the 
redetermination of health and social services as essential. Communities relocate and very 
often one may find a whole community moving from one area to another and therefore 
rendering services in the community to be inessential.   
 
It would be recommended to parties to review all essential-service determinations in the 
Public service at least every 3 years so as to ensure adherence to the principle of services 
balanced against the right to strike. 
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5 3 CONCLUSION  
 
Parties need to find a solution to the current impasse of determining essential services within 
the Public Service.  The proposed conceptualization of reaching an agreement based on the 
number of employees to be designated as a “minimum services” is not bearing the necessary 
results.  
 
Public Servants have the ethical responsibility of delivering services to citizens and ensuring 
the optimal functioning of the State.  However, they also have the need to exercise the right 
to strike to promote and defend their economic and social interests legitimately.  
 
Finding the right balance would necessitate a paradigm shift from parties and a willingness to 
compromise in order to achieve.  This can only be achieved in the creation of an environment 
that specifically caters for the unique needs and environment of the whole public service 
community.   
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6 1 INTRODUCTION  
 
The late President Nelson Mandela made the following comment at a May Day rally in 1998: 
 
“However good our new [labour] laws may be on paper, they must be implemented 
and enforced before they bring benefits to workers and others.”  
 
Fifteen years after this call for action, South Africa has not implemented or enforced the 
provisions of minimum services as per the provisions of our labour law and therefore it has 
not seen the benefits it brings to workers and others.  
 
There has been a resistant fear to implement the provisions of minimum services within the 
designated essential services mainly because of the challenges in conceptualization of the 
practical implementation of the same.  
 
This resistant fear can also be attributed to the fact that the environment does not specifically 
provide for the unique circumstances of the public service.  Application of minimum services 
in the public service differs from the private sector.   
 
6 2 THE PROCESS OF MINIMUM SERVICES 
 
Minimum services is not a stand-alone process. It is the result of a sphere of events that 
starts with collective bargaining.  When parties fail in reaching an agreement they may 
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invoke their right to strike; out of this right to strike will be the need for the delivery of 
essential services by ensuring the non-interruption of services which endangers the life, 
personal safety or health of the whole or any part of the population, the delivering of 
Parliamentary services, or being in service of the South African Police Service.  In justifying 
this limitation on the right to strike parties must enter into a process of reaching an 
agreement on minimum services.  Limited to the operations which are strictly necessary to 
meet the basic needs of the population or the minimum requirements of the service, while 
maintaining the effectiveness of the pressure brought to bear.  
 
6 3 THE IMPORTANCE OF THE RELATIONSHIP 
 
The ideal would be never to have strike action and to be able to resolve all work-related 
problems within the sphere of collective bargaining.  Although this being the ideal, it is not 
achievable as in any relationship there will be areas of disagreement from time to time. 
 
A relationship that will allow them to implement a framework agreement on a shop-floor level 
without mistrust and believing in the same goal to be achieved, is absolutely indispensable.  
 
 
 
 
 
 
 
 
 
 
 
 
6 4 THE IMPORTANCE OF THE RIGHT TO STRIKE IN THE RELATIONSHIP 
 
It is important how we manage the process when the disagreement results in the breakdown 
of the relationship and workers exercise their right to strike.  It is also important to re-
emphasise that strike is a constitutional right that workers have struggled for in gaining, a 
right that could not be wished away and a right which unions or workers are not going to give 
up any time soon.  
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The right to strike is even of more importance in the Public Services as very few countries 
allow for the unrestricted right for public servants to associate, bargaining collectively and to 
strike.  
 
6 5 THE IMPORTANCE OF PROVIDING ESSENTIAL SERVICES 
 
There needs to be an understanding that the right to strike must be weighed against all other 
rights to citizens.  Understanding that the right to strike would also indivertibly place a 
limitation on the rights of citizens, is imperative.  This limitation therefore needs to be justified 
with the provision of essential services.  
 
6 6 THE IMPORTANCE OF THE JUSTIFICATION OF THE LIMITATION ON 
THE RIGHT TO STRIKE  
 
As is the understanding that there will be a justification for the limitation of rights of citizens 
when public servants embark on a strike with the provision of essential services, there must 
be the understanding that there has to be a justification of the limitation of the right to strike 
within essential services with the provision of minimum services.  
 
6 7 THE UNIQUENESS OF THE PUBLIC SERVICE  
 
The public service is unique.  There are substantial differences between the approaches to 
collective bargaining in the public service to that of the private sector.  The legislative 
approach to collective bargaining in the public service allows for the processes of centralised 
collective bargaining, where in the private sector the approach is decentralised and more 
plant-based. 
 
The net result of this unique approach is that when strike action is imminent the impact on 
the citizens would be of much more intensity than a singular strike in an industry within the 
private sector.  The threat of interruption of services which endangers the life, personal 
safety or health of the whole or any part of the population is more evident within a public-
service strike.  Moreover the Public Services are even more unique in that, when workers 
embark on strike action, they deprive themselves or limit themselves from practicing the 
same rights as those limited to citizens.  
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6 8 THE NEED TO PROVIDE DIFFERENTLY FOR THE PUBLIC SERVICE    
 
In having an understanding of the processes, giving due regard to International law and 
effecting provisions of national law, requires a differential approach to Essential Services in 
the Public Service.  
 
6 9 CONCLUSION 
 
There is a need to acknowledge the right to strike.  There is also a need to recognise all 
other rights as enshrined in the Constitution.  Finding the balance between these rights is 
what is lacking.  Moreover, understanding that public servants are also citizens and when 
they embark on strike action they misbalance their own rights such as the right to food, 
water, health care, social assistance and the right to access to courts.   
 
It was found that this challenge is not limited to South Africa but is a concept being grabbled 
with on an international basis.  Various countries have different applications utilised in order 
to regulate these processes within the Public Service.  
 
More importantly, what is evident is that the ILO recognises and encourages Governments to 
find unique solutions for their countries, and to refrain from being over prescriptive.  The 
countries considered in this research define the principles and ensure applications differently 
in order to address their specific needs.  Therefore, to adopt a model from any of the 
countries as an outright best practice model will not suffice.  
 
I respectfully suggest, as an outcome of this study, that all parties within their unique 
situations will have to craft their own best practice and successful models in order to 
conclude this matter to the ultimate satisfaction of all concerned with labour-related 
problems.  
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